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FORWARD 
 
As Associate Dean and Director for the New Mexico Cooperative Extension Service in the College 
of Agricultural, Consumer, and Environmental Sciences (ACES) at New Mexico State University, I 
have had the pleasure of working with the New Mexico Counties (NMC) on a number of projects—
none more important than bringing education and resources to New Mexico’s 33 counties. We 
appreciate the vision of the New Mexico Counties leadership in pursuing collaboration with the 
Cooperative Extension Service to create and help sustain the NM EDGE County College. 
 
NMSU College of ACES’ Cooperative Extension Service delivers the land-grant mission to the 
people through a century of service to New Mexico residents. Today, the Cooperative Extension 
Service continues to deliver education deeply rooted in tradition, innovation and collaboration. 
 
In addition to the vital role county agents, specialists, and staff play in providing non-formal, 
educational programs in every community around the state, we are proud of the evolving role of 
NM EDGE in pursuit of its goal of Better Government through Education and its statewide reach. 
Building on the foundation of County College, New Mexico Counties and Cooperative Extension 
Service joined together to offer high quality, meaningful and accessible education at affordable 
prices and later expanded to include the nationally recognized Certified Public Manager® Program. 
NM EDGE continues to work closely with NMC to bring you county-specific classes and resources. 
 
First created and published by Cooperative Extension Service in 1975, this handbook is periodically 
updated and revised to assure that it remains relevant and factual. This handbook ties directly to 
the classes being taught in the New Mexico County Clerk curriculum so that the information is 
consistent and supportive of both handbook and classes. 
 
We hope you will find this handbook a useful and practical resource in your role as New Mexico 
County Clerk. We also encourage you to give us feedback on ways to make this handbook even 
more helpful. We sincerely thank you for your service to New Mexico County Government. 
 

Dr. Jon C. Boren 
Associate Dean, NMSU College of Agriculture, Consumer, and Environmental Sciences 
Director, New Mexico Cooperative Extension Service 
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CHAPTER 1 
KNOWING YOUR GOVERNMENT 
For more information on this Chapter, take NM EDGE classes  

CPM 111- Knowing your Government, CPM 113- Knowing the Law, CPM 211- Knowing the Law II 
CPM 212- Cooperative Agreements among Governments, & CARE 101A & B- Intergovernmental Relations in 

New Mexico 
 
It all begins with the Oath of Office. 

 

I, _______________, having been (appointed or elected) to the office of 

______________ in the (County of ___________), State of New Mexico, do solemnly 

swear that I will support the Constitution of the United States, the Constitution and the 

laws of the State of New Mexico, and will faithfully discharge the duties of said office to 

the best of my abilities, so help me God. 

 

This is the oath taken by all New Mexico elected officials, through which they agree to 

support the US Constitution, the State Constitution and the laws of New Mexico.  This 

handbook begins with a brief history of these fundamental documents and outlines their 

powers.   

 

1.1 The U.S. Constitution:  Establishing a Federal System of 

Government 
The most important thing about a federal system of government is that power is divided 

between a central national government and state and local governments.  

  

 The system is based on two traditional values of a democracy:  1) the natural rights of every 

 citizen to life, liberty, and the pursuit of happiness; and 2) a social  contract or agreement, 

 in which citizens agree that they will form a government and live by its rules. 

 

 The US Constitution was preceded by first the Declaration of Independence from  

 Great Britain and King George III in 1776, at the beginning of the Revolutionary War (1775 

 – 1783).   Then, in 1781, the thirteen colonies made an attempt at self-government: the 

 Articles of Confederation, the first written constitution in the history of the world. The 

 colonies kept most of their local power, and gave only very limited power to the new federal 

 system, allowing it to deal with other nations and to print money. However, the colonies 



2 | P a g e   

 did not provide the new national government a source of revenue or a way to enforce its 

 decisions.   

 

 The Constitution that followed the Articles of Confederation in 1787, fundamentally 

 changed this powerful local and weak national government relationship. It created a strong 

 national system called Federalism, with two  basic principles: 

 

1) Separation of powers, with three interrelated but independent branches of 

government:  legislative, executive, and judicial.  Laws are created by the legislative 

branch, put into action by the executive branch, and interpreted by the courts of the 

judicial branch. 

 

2) Checks and balances, in which each of the three branches can affect the way that 

another branch exercises its power.  For example, the President (executive) must act to 

sign or veto laws proposed by the Congress (legislative), but the court (judicial) has the 

power to decide what the law is or says, and whether or not it conforms to the 

Constitution. 

 

 One of the first actions taken by the new Congress, was to add a Bill of Rights to the new 

 Constitution in 1791:  ten amendments that limited the power of the federal government 

 over its citizens.  These rights include protection for freedom of speech and religion, the 

 right to bear arms and the prevention of cruel and unusual  punishment.   The tenth 

 amendment clarifies that all powers that are not specifically given to the federal 

 government, belong to the states, and to the  people.   

 

 Women, slaves, and Native Americans were not considered whole people under the new 

 government.  The words slaves and slavery do not appear and there was an agreement not 

 to discuss this most divisive issue for a period of twenty years.  The thirteenth amendment 

 ended slavery in 1865, and women won the right to  vote under the nineteenth amendment 

 in 1910. 
 

1.2 The Role of Federal and State Government 
 Separation of powers and checks and balances exist at the state and local level as  well as 

 nationally, in the form of a state system of Governor, Legislature, and state courts, and 

 local systems of county and municipal commissions and councils, managers, and municipal 
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 courts. 

 

 At both the national and local levels, the struggles for power between the three branches of 

 government continue to this day.  As executives try to exert more power over the legislative 

 branch through executive orders and transfers of money, legislators pass laws mandating 

 their power over the executive as appropriators of funding, and courts strike down laws and 

 sometimes prevent action by the executive branch.     

 

 Among the most significant of the seventeen amendments that have been added to 

 the US Constitution in the more than two hundred years since it was written, is the 

 Fourteenth Amendment.  It was approved in 1868, after the Civil War, to prohibit the states 

 from denying any person of life, liberty or property without due process, and from denying 

 any person equal protection of the laws.   This meant that citizens’ most basic rights were 

 protected against actions by state governments as well as by the federal government.      

 

1.3 The New Mexico Constitution 
 New Mexico was one of the last two states to become a part of the United States in 

 1910, 66 years after the end of the Mexican War and the Treaty of Guadalupe Hidalgo, 

 which had promised statehood to the territory.  Arizona followed in 1912. The delegates to 

 the 1910 New Mexico constitutional convention had the same mistrust of government as 

 existed in Philadelphia in 1787.  There was similar mistrust of the West in Washington, 

 where the Congress added a special requirement for the New Mexico constitution: the 

 President’s acceptance of the document, as well as their own approval. 

 

 Two thirds of the 100 delegates in Santa Fe were conservative Republicans, about a third 

 were Democrats and there was one Socialist. There were no women, no Native Americans, 

 and few Hispanics.   Many delegates supported statehood as a way to strengthen corporate 

 business interests through mining, water, and land  ownership rights.   

 

 Although the new constitution set up a checks and balances system of government, 

 executive power was shared by a large number of elected offices such as Treasurer, Auditor, 

 Secretary of State and Land Commissioner.  One of  the few things that all the convention 

 delegates agreed upon was to guarantee the civil, religious, and political rights to the 

 descendants of Hispanic-Mexicans.  They wrote a Bill of Rights that preserved the 

 agreements of the Treaty of Guadalupe Hidalgo, which ended the war with Mexico, in 1848.  
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 They also made the bilingual provisions of both the Education Article and the Elective 

 Franchise Article almost un-amendable, by freezing them into the constitution, requiring 

 that they could only be amended by a three-quarters (75%) majority vote statewide and by a 

 two-thirds (67%) majority vote in each county.  
 

1.4 County Government in New Mexico 
Unlike state government or the Federal government, counties are not autonomous 

organizations that function with implicit power. Counties are entities created by the state to 

serve as administrative units or extensions of the state on a local basis. Initially, counties 

had a general purpose of assessing and collecting property taxes for the state, enforcing 

laws, running elections, managing records, and maintaining the roads. While the county 

continues to fulfill all of these responsibilities, county government has transformed into a 

vital resource for the constituencies they have been created to serve. 

 

The State Constitution’s Tenth Article has three provisions that are the only limits on the 

State Legislature’s power over counties. They include: 

• A provision that outlines elections and terms of office for county officials (Section Two) 

• A provision which states that a county seat can be removed with the approval of 3/5 of 

the voters in a given county (Section Three), and 

• A provision that prevents the legislature from passing special laws that only affect one 
or a few counties (Section 24). 

 
Beyond these three items, the state is free to exercise its power over the county. While there 

are many laws and common practices that define how counties function, there are 

essentially three vital roles that the county plays in NM (as outlined by Garcia, Hain, Clair 

& Seckler, 2006): 

• They serve as an administrative unit of the state.  

• They provide and maintain vital services for their constituents, especially those living in 

non-urban areas; and 

• They provide innovative and entrepreneurial leadership that will help to further 
enhance the lives of those they serve. 

  
Additionally, New Mexico counties are mandated by law to provide adequate housing for 

the district attorney, the office of the district court, and public health facilities.  
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1.5 Organization of County Government 
The form of organization for County Government in New Mexico is established by the State 

Constitution. The powers of the county as a political and corporate entity are exercised by a 

Board of County Commissioners (BOCC) (§4-38-1 NMSA). The BOCC has broad authority, 

including adopting the annual budget, approving tax levies, and enacting ordinances to 

provide for the health, safety, welfare and prosperity and morals of the community. In 

addition, the BOCC has significant appointive, administrative, and regulatory powers. 

 

While the BOCC serves as the governing body of the county, they must also 

 cooperatively share their power with other elected county officials in a number of  different 

 aspects. These offices include the Assessor, Clerk, Sheriff, Treasurer, and Probate Judge.  

 Each elected office is organizationally equal with a few very specific exceptions such as the 

 BOCC must serve in specific oversight capacity when acting as the Canvassing Board or the 

 Board of Finance.  It is important that each office respect the work of the others and work 

 together towards the common good of the county.   
 

1.6 County Assessor 
In general, the Assessor is responsible for the proper and timely assessment of most 

property subject to valuation for taxation purposes within the county (§7-36-16A NMSA). 

In addition, the Assessor is responsible for mailing notices of tax valuation within their 

jurisdiction. Though serving in an elected position, the Assessor works cooperatively with 

the Taxation & Revenue Department. 
 

1.7 County Clerk 
The County Clerk serves an important role for the BOCC and the state. The County Clerk is 

the ex-officio Clerk of the BOCC (§4-40-3 through 8 NMSA) and, therefore, the Clerk must 

attend all sessions of the BOCC, though a surrogate may be sent in their place. In this role, 

the Clerk is responsible for recording all action taken by the BOCC and any supporting 

materials. The Clerk is also mandated by statute to subscribe to and maintain files of all 

newspapers published in the county (§4-40-7, 8 NMSA). Additionally, the Clerk’s office 

receives a multitude of documents from the public for filing and recording, such as 

property records, marriage certificates, and informal probates, which is a service to the 

state. 
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1.8 County Sheriff 
The elected County Sheriff is the principal preserver of the peace in the county and is 

charged with the suppression of assaults and batteries, and the apprehension and 

commitment to jail of all offenders violating criminal state laws or county ordinances (§4-

41-2 NMSA). All Law Enforcement officers in New Mexico must wear body-worn cameras.   

 

1.9  County Treasurer 
The Treasurer’s statutory duties (§4-43-2 NMSA) include: 

• to keep account of all monies received and disbursed; 

• to keep regular accounts of all checks and warrants drawn on the Treasury and paid; 

• to keep the books, papers, and monies pertaining to this Office ready for inspection by 

the Board of County Commissioners at all times. 

The Treasurer is responsible for the collection of taxes, penalties, and interest due under 

the property tax code.  The Treasurer also supervises the deposit, safekeeping, and 

investment of all county funds, with the advice and consent of the Board of County 

Commissioners (BOCC), sitting as the Board of Finance, regarding the determination and 

qualification of banks, savings and loans, and credit unions to receive the county’s deposits 

(§6-10-8, §6-10-10 NMSA). 
 

 

1.10 Probate Judge 
In 1865, the part-time position of elected Probate Judge was created for each county to help 

with the settlement of wills and estates (§34-7-1 NMSA). The Probate Judge is not required 

to be a lawyer, but is required to hold court in the county seat (§34-7-4 NMSA). The county 

is responsible for housing the Probate Judge and providing additional administrative 

resources. 
 

1.11 District Judge 
There are 13 judicial districts in New Mexico, with one or more District Judges in each 

district. Districts include two or more counties except for the Second (Bernalillo) and Third 

(Doña Ana) Judicial Districts, which contain only one. District Judges are charged with 

presiding over cases of general jurisdiction at the trial level. District Judges hear both 

criminal and civil cases, and divisions to address specific matters can be created. 
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Each county is required to provide adequate quarters for the operation of the District 

Court. The provision of office space includes necessary utilities and maintenance service for 

the operation and upkeep of District Court facilities (§34-6-24 NMSA). 

 

1.12 District Attorney 
While the District Attorney is elected locally, they are an employee of the state and all 

salaries and expenses, except office space, which is the responsibility of the county, are paid 

from state funds appropriated to the District Attorney (§36-1-8 NMSA). The District 

Attorney is charged with prosecuting and defending criminal and civil cases in which the 

State or county is a party, or may be interested in all courts of record (i.e., magistrate courts 

are not “courts of record”) within the district. The District Attorney is also authorized and 

required by law to represent the BOCC upon request, to advise all county and state officers 

whenever requested, and to represent any county in the district in all civil cases in which 

the county may be concerned in the Supreme Court or Court of Appeals, except in suits 

brought in the name of the State (§36- 1-18 NMSA). 
 

1.13 Tribal Government 
 The 1848 Treaty of Guadalupe Hidalgo also contained an agreement by the US 

 government to recognize Indian land holds, and to allow Indian customs and 

 languages.  The definition of citizenship for Indian people contained in the Treaty, together 

 with its definition of land rights and tenure, created a fundamentally unique legal status in 

 the American system of law, which holds that each tribe has the inherent right to govern 

 itself, its people, and its land, and is recognized as having control over its own destiny or 

 sovereignty. 

 

 Tribal government authority includes the right to form governments, enact laws,  establish 

 membership, hold elections, operate courts and law enforcement,  provide for public health 

 and safety, and engage in economic development.  Tribal government structure in New 

 Mexico is similar for Nations, Tribes, and Pueblos, and consists generally of a President, 

 Governor, or Chairman (executive), a Council and Committees (legislative), and a Tribal 

 Judiciary.    

  

 In New Mexico, Native American groups are designated as nations, tribes, and pueblos, 

 each with sovereign status.  While commonly referred to as “tribes” the distinction among 

 the various designations is important to understand and honor.  Here is a list of the Native 
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 entities in New Mexico: 

 Navajo Nation  

 Jicarilla Apache Nation  

 Mescalero Apache Tribe  

 Fort Sill Apache Tribe 

 19 Pueblos 

o Acoma | Cochiti | Isleta | Jemez| Laguna | Nambe | Ohkay Owingeh | Picuris 

| Pojoaque | Sandia | San Felipe | San Ildefonso | Santa Ana | Santa Clara | 

Kewa/Santo Domingo | Taos | Tesuque | Zia | Zuni 

 

Land tenure/holdings vary according to the creation designation.   

• Those tribes in New Mexico with reservations designated by treaty are the Navajo 

Nation (Executive Order), the Jicarilla Apache Nation and the Mescalero Apache 

Nation.   

 

• The Pueblo lands were designated through Land Grants and are held in communal fee-

simple trust.   

 
Areas of collaborative services among Native and non-native government in New Mexico, 

to name a few, are: 

 Taxes  

 Law Enforcement and Public Safety 

 Public Health 

 Infrastructure 

 Social Services 

 Environment & Natural Resources 

 Economic Development 

 Elections 

 Education 

 

For more information on building collaborative relationships among governments, take CARE 111 

A & B and CPM 212. 
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CHAPTER 2 
KNOWING THE LAW 

For more information on this Chapter, take NM EDGE classes  
CPM 113- Knowing the Law, CPM 114- Public Policy Making Process, CPM 153- Public Meetings,  

CPM 211- Knowing the Law II, & CO 113- Open Meetings 
 

 

In order to understand law in the United States and New Mexico, we must first understand the 

sources of law. Generally, there are two sources of law: primary and secondary. Primary sources of 

law are laws created by an established body of government and have the potential to impact the 

citizenry. Secondary sources of law are essentially background resources that do not have the 

weight of law but help us to understand primary law. Here are some examples of each: 

• Primary Sources of Law: Constitutions, Statutes (state or Federal laws), ordinances (local 

government laws), administrative regulations or executive orders (by the President, 

Governor or a cabinet-level secretary), and court decisions (rulings made by the courts that 

interpret or clarify the law). 

• Secondary Sources of Law: Opinions issued by the Attorney General, legal publications and 

dissenting court opinions (arguments against court rulings). 
 

While it is always good to know about secondary sources of law, it is of greater importance, for the 

purpose this text, to understand our primary sources of law and who has the authority to make 

such laws. 
 

2.1 The Power to Make Law 
In general, it is Congress and the New Mexico State Legislature who have the authority to 

make law in New Mexico. However, those laws (as legislation) must be signed into effect by 

the President or the Governor. Such laws are often the subject of dispute and interpretation 

and that is when the court systems, both federal and state, have the ability to further define 

the law and thus make policy through precedence. 

 

While the federal government does have the ability to make laws that affect all states and 

the laws that they make individually, not all federal laws are applicable in each state. 

Conversely, laws made in New Mexico only affect New Mexico. Nonetheless, the law in New 

Mexico can affect how the federal government operates within the state. 
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2.2 The Lawmaking Process 
Although both Congress and the New Mexico State Legislature follow ultra-specific 

procedures in the lawmaking process, all laws are made following a rather general process 

(model adaptation from Kraft & Furlong, 2007): 

• Agenda Setting: This is where an issue, problem or desired change is presented 

before a policy making body such as the State Legislature or the Board of County 

Commissioners (BOCC). The influences at this point are essential. The public, policy-

makers (lawmakers), current events or legal mandates (laws about law making) all play 

a role in determining what becomes part of the agenda. 

 

• Policy Formulation: Once there is a specific issue or item being discussed by a 

policy-making body, policy-makers must discuss, create, and outline how they will 

address a particular issue. This process occurs in a political system and there are often 

clashes of values. 

 

• Policy Legitimation: During the process of formulating policy, lawmakers (policy-

makers) must mobilize support for their policy proposal and how it will achieve its 

outlined goals. This is the politicking of the process. Not everyone or every policy will 

prevail. This part of the process often requires compromise and change to a policy in 

order for it to be adopted. 

 

• Policy Implementation: Once a policy has gone through a very complex and lengthy 

process of approval and adoption (very few items make it this far), it is time to put it 

into place. Some laws take effect immediately, while others are implemented at a later 

time or slowly phased into place. 

 

• Policy Evaluation: While it is becoming more and more common for a law to require 

revision within a given period of time, not all laws require future review. However, most 

laws, should they need to be modified and adapted, will require evaluation. This part of 

the policy-making process is often left to professionals (such as the Legislative Council 

Service) and results are presented to the policy-making body. 

 

• Policy Change: If a law or policy requires change, it will have to reenter the 

competitive process as listed above. It will again have to compete for a place on the 

agenda and be walked through the complexities of the political process. 
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For specific details on the lawmaking processes in New Mexico and in Congress, please see 

the following resources: 

• Federal lawmaking: “How Our Laws are Made,” Revised and Updated in 2007, by John 

V. Sullivan, Parliamentarian, U.S. House of Representatives   

https://www.congress.gov/resources/display/content/How+Our+Laws+Are+Made+-
+Learn+About+the+Legislative+Process  
 

• USHistory.org 

http://www.ushistory.org/gov/6e.asp  
 

2.3 Other Law Making Bodies 
Although legislative bodies are typically regarded as the sole creators of law in America, it is 

important to keep in mind that is not always the case. Administrative decisions and rules 

set by governmental units also have the effect of law. For example, while the BOCC creates 

policy for Human Resources within a given county, the Board cannot make a law for every 

possible HR-related issue. Rather, the Human Resources Department, under direction of 

the county Manager, tends to be provided with a general law that they have to interpret and 

apply as they believe was expressed by the BOCC. While their decisions can be overturned 

by the BOCC (or another governing body, such as the courts), most administrative 

decisions or policies have the effect of law. 

 

2.4 The Impact of Laws 
While counties follow the policy-making process as a lawmaking entity, it is important also 

to watch how such a process plays out at both the Federal and state level. While laws have 

the ability to impact a number of groups and stakeholders, laws at the state and Federal 

level have a significant impact on local government. 

 

Local governments, including counties, are often delegated or mandated to carry out very 

specific tasks and duties. Generally, there are two types of mandates that can be placed 

upon counties. Here is what they are, with some examples: 

• Funded Mandates: If the State Legislature were to pass a law requiring counties to 

provide immunizations to all those who present themselves, and provided the funding 

and/or requisite resources to purchase the vaccines and deliver such a service, the 

county has been given a funded mandate. 

• Unfunded Mandates: On the other hand, if the State were to require the county to 

provide immunizations, but provided zero funding and/or resources beyond their 

https://www.congress.gov/resources/display/content/How+Our+Laws+Are+Made+-+Learn+About+the+Legislative+Process
https://www.congress.gov/resources/display/content/How+Our+Laws+Are+Made+-+Learn+About+the+Legislative+Process
http://www.ushistory.org/gov/6e.asp
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general appropriations that would be an unfunded mandate. The county, through the 

BOCC, would be forced to find a way to pay for such a requirement. 

 

In an effort to prevent the Federal Government from placing unfunded burdens on 

counties, the Unfunded Mandates Reform Act of 1995 (UMRA) was established to curb 

such a practice.  Under this act, Congress and Federal agencies are required to identify and 

evaluate mandates placed on other governmental entities. 

 

In New Mexico, Article X, Section Eight of the State Constitution holds that the state 

government cannot place mandates on local governments unless requisite resources or 

funding are provided. Note that the language does not apply to un-funded laws passed by 

the legislature: 

A state rule or regulation mandating any county or city to engage in any new 

activity, to provide any new service or to increase any current level of activity or to 

provide any service beyond that required by existing law, shall not have the force of 

law, unless, or until, the state provides sufficient new funding or a means of new 

funding to the county or city to pay the cost of performing the mandated activity or 

service for the period of time during which the activity or service is required to be 

performed. (Adopted by the people November 6, 1984.) 

 

Despite these efforts, unfunded mandates are still handed down to local government. 

However, through effective intergovernmental relations and communication, there are 

things than can be done to curb these types of directives. 

 

2.5 Encouraging Public Involvement in Policy Making & 

Transparency 
While there is an expectation that lawmakers understand and know the needs of their 

constituency, it is impossible to expect that representatives in government are all-knowing 

which is why it is critical for policy-makers to engage the public in all decisions they make. 

Inclusive government is vital to the preservation of a democratic society. To aid public 

servants in their inclusive efforts, there are two key laws that all elected officials should 

know. 
 

The first is the New Mexico Open Meetings Act (OMA), which was established to ensure 

that the public has every opportunity to involve themselves in the policy making process. 
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The purpose of this Act holds that: 

• Representative government depends upon an informed electorate 

• All persons are entitled to the greatest possible information regarding affairs of 

government and the official acts of public officers and employees; and 

• Providing such information is an essential function of government and an integral part 

of the routine duties of public officers and employees (Section 14-2-5 NMSA) 
 

The act provides explanations for what types of meetings fall under the law, public notice 

requirements for meetings, and proper issuance of agendas, minutes, and closed meetings. 

Also covered in the Act are remedies, penalties, and exceptions to the law. 
 

The second is the Inspection of Public Records Act (IPRA), which serves as New Mexico’s 

version of the Federal Freedom of Information Act and is designed to provide the public 

with access to virtually all public records. Such a law is intended to see that all work and 

action of the government is visible to the public. Of course, there are some limited 

restrictions on what is open. 
 

For more information on both of these laws, please see the New Mexico Attorney General’s 

compliance guides. These guides aid local governmental agencies in meeting each 

respective act’s requirements. 

 

The OMA Compliance Guide and a Compliance Checklist may be downloaded from the NM 

Attorney General’s Office website, with other documents, 

https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/Open%20Meetings

%20Act%20Compliance%20Guide%202015.pdf 

 

The IPRA Compliance Guide and a Compliance Checklist are easily downloaded from the 

NM Attorney General’s Office website, with other documents, at 

https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/ 

 

2.6 General Requirements of County Elected Officers 
(§1-8-18A and 1-4-16B NMSA) 

• Office holders must be elected; 

• Residents of the district or county as of the date of proclamation; 

https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/Open%20Meetings%20Act%20Compliance%20Guide%202015.pdf
https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/Open%20Meetings%20Act%20Compliance%20Guide%202015.pdf
http://www.nmag.gov/consumer/publications/openmeetingsactcomplianceguide
http://www.nmag.gov/consumer/publications/openmeetingsactcomplianceguide
https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/
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• Every candidate shall run only under the name and political party indicated on the 

certificate of voter registration; 

• The certificate of voter registration is the only document or means by which the 

requirements will be satisfied; 

• Any person convicted of a felonious or infamous crime, unless such person has been 

pardoned or restored to political rights, shall not be qualified to be elected or appointed 

to any public office in this state (§10-1-2 NMSA); 

• Citizenship of the United States is a requirement to register to vote and a general 

requirement to run for elective office in New Mexico. (Const. Art, VII, Sec 1 and 2(A). 

• All county officers are to establish and maintain their offices and headquarters for the 

transaction of business at the county seat (§4-44-34 NMSA). 

 

2.7 Terms of Office 
The New Mexico Constitution provides that all county officers are to be elected for four-

year terms. 
 

The general election is held in even-numbered years; the term of office of every state, 

county, or district officer commences on the first day of January after the election (NM 

Const. Art. XX, Sec. 3).  
 

 After holding the office for two consecutive terms, a county officer may not hold any county 

elected office for the next two years (Art. X, Sec. 2).  An elected officer is limited to a total of 

two consecutive terms regardless of whether they serve them in different counties. 
 

Terms among the members of the Board of County Commissioners (BOCC) are staggered, 

which means that at every general election in New Mexico, members are elected to each 

county’s BOCC (§4-38-6 NMSA). To provide for staggered County Commissioner terms, in 

counties with three County Commissioners, the terms of no more than two commissioners 

shall expire in the same year. In counties with five County Commissioners, the terms of no 

more than three commissioners shall expire in the same year (NM Const. Art. X, Sec. 2).  A 

commissioner holds office until their successor is qualified and enters upon the duties of 

the office (§4-38-7 NMSA).  
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2.8 Vacancy in Office 
Whenever any vacancy occurs due to death, resignation or otherwise in any county or 

precinct office in any New Mexico county, other than a vacancy in the office of County 

Commissioner, the Board of County Commissioners of the county where the vacancy has 

occurred fills the vacancy by appointment, and the appointee may hold the office until a 

successor is duly elected and qualified according to law (§10-3-3 NMSA). 

 

A person who is appointed to fill a vacancy in a county office may serve out the term of their 

predecessor and still be eligible to run for two consecutive terms. If a person has served one 

full term as an elected county official and then is appointed to fill a vacancy in office, they 

are still eligible to run for one more term (A.G. Opinion 1949-50:5286). 

 

Circumstances under which a vacancy occurs in local elective office are defined as follows: 

• Death of the party in office 

• Removal of the officer as provided by law (See 4.6 below) 

• Failure of the officer to qualify as provided by law 

• Expiration of term of office when no successor has been chosen as provided by law 

(the incumbent continues to serve until a successor is appointed by the Governor) 

• Removal of the officer from the county in which they are elected 

• Absence from the county for a period of six consecutive months, unless the law 

provides that the duties may be discharged by a deputy and the absence is due to 

illness or other unavoidable cause 

• Resignation of the officer and 

• Accepting/undertaking the discharge of duties of another incompatible office (§10-

3-1 NMSA). 

• A Commissioner representing a district, once elected and qualified, loses their right 

to office by leaving their residence within the district (NM Constitution, Art. X, Sec. 

7). A person appointed to fill a vacancy as a County Commissioner must, at the time 

of the appointment, be a resident of the commission district from which their 

predecessor was elected (AG Opinion 1915- 16:335). 

 

If a vacancy occurs in the office of County Commissioner, the Governor fills the vacancy by 

appointment.  The appointee holds office until the next general election at which time a 

successor is chosen (NM Const. Art. XX, Sec. 4). In the event that the vacancy occurs 
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during the first two years of a four-year term, the person appointed must run in that 

general election, even though it is not the ordinary cycle in the staggered four-year term 

procedure. The successor who is then elected at the general election will serve out the  

unexpired portion of the original four-year term, which will have the effect of restoring the 

proper cycle. That person is then eligible to hold office for two additional four-year terms 

(NM Const. Art. XX, Sec. 4 and Art. X, Sec. 2).  In this unusual circumstance, one person 

could serve up to two years through the appointment and then two four-year terms for a 

total time of ten years. 

 

2.9 Removal from Office 
New Mexico statutes provide circumstances under which a person may be removed from 

office (§10-4-2 NMSA). They are as follows: 

• Conviction of any felony or of any misdemeanor involving moral turpitude 

• Failure, neglect or refusal to discharge the duties of the office or failure, neglect or 

refusal to discharge any duty devolving upon the officer by virtue of his office 

• Knowingly demanding or receiving illegal fees 

• Failure to account for money coming into the hands of such an officer 

• Gross incompetence or gross negligence in discharge of the duties of the office 

• Any other act or acts, which in the opinion of the court or jury amount to corruption 

in office or gross immorality rendering the incumbent unfit to fill the office. 

• In order to be removed from office, a local official must either be indicted by a 

grand jury and found guilty at trial, or recalled by the voters. 

 

Recall occurs when a petition for recall is signed by one third or more of the voters who 

voted when that person was elected to office. The allegations supporting the petition must 

be examined and probable cause found by the district court. Following the court’s 

determination of probable cause, a recall election will be held. If the recall election is 

successful, the office is declared vacant (NM Const. Art. X, Sec. 9). 
 

2.10 Abandonment of Office 
If an elected official fails to devote the usual and normal amount of time during working 

hours to their duties for a period of thirty or more successive days, they are considered to 

have resigned from and permanently abandoned public office and employment (§10-6-3 

NMSA). 
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2.11 Oath of Office 
Each County Official, whether elected or appointed, must take an oath that they will 

support the Constitution of the United States and the Constitution and laws of the State of 

New Mexico. Further, that they will faithfully and impartially discharge the duties of that 

office to the best of their ability (NM Const. Art. XX, Sec. 1). In the event that a newly-

elected official does not subscribe to the required oath of office, the office becomes vacant 

and the incumbent continues in office until a successor is qualified and assumes the duties 

of the office. 

 

2.12 Bonds 
The elected official shall give an official bond payable to the state and conditioned for the 

faithful performance of his duties during his term of office and until a successor is elected 

or appointed and is qualified. The officer will pay all money received in their official 

capacity to the person entitled to receive it. The bond shall be executed by a corporate 

surety company authorized to do business in this state. The amount of the bond required 

shall be fixed by the Board of County Commissioners in a sum equal to twenty percent of 

the public money handled by the county officer during the preceding fiscal year, but not to 

exceed $5,000 for County Assessors, Commissioners, and Probate Judges; $10,000 for 

County Clerks, flood Commissioners and small claims Clerks, $20,000 for County Sheriffs 

and $50,000 for County Treasurers. (§10-1-13 NMSA). County officers are prohibited from 

being sureties for other officers who are required to give a bond (§10-2-3 NMSA). Violation 

of this statute constitutes a misdemeanor in office (§10-2- 4 NMSA). When any county 

officer is required to give a surety company bond, the premium on that bond is to be paid 

out of the county’s General Fund (§10-1-13 NMSA). Failure by a newly elected official to 

post a bond causes that office to become vacant (§10-1-13 NMSA). 
 

The County Manager, or risk manager if one exists, will assist the county elected officials in 

meeting the statutory bonding requirements through the New Mexico Counties Insurance 

Authority, or other insurer. 

 

2.13 Compensation 
Maximum salaries of county officials are fixed by the State Legislature and vary according 

to the county classification (NM Const. Art. X, Sec. 1). The legislature is limited in its 

financial control of county officers by the fact that they can neither increase nor decrease 
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the compensation of any county officer during their term of office (NM Const. Art. IV, Sec. 

27). The salaries of county officers are subject to change and if approved by the BOCC, will 

become effective January 1 of the following year, or other date as set by the BOCC (See §4-

44 NMSA). 
 

Despite the fact that the BOCC may approve a newly authorized [by the legislature] salary 

increase, county officials are not eligible to receive an increase in pay during their term of 

office. Salaries may only be increased prior to the county official assuming office for the 

first time, or upon re-election.  
 

Historical Note: Constitutional Amendment 2, on the November 2008, ballot would have 

allowed Boards of County Commissioners the option of giving mid-term raises to county 

elected officials. The voters defeated the amendment. 
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CHAPTER 3 
ETHICS & PROFESSIONALISM IN THE PUBLIC SECTOR 

For more information on this chapter, take NM EDGE classes 
PE 110 A & B- Ethics: Know the Law I & II, CPM 112- Answering the Call to Public Service,  

CPM 121- Ethics and Professionalism, CPM 142- Ethics and Managing Public Funds.  
More classes may be referenced throughout the chapter. 

 
Introduction - Ethics Are Essential to Government 
People judge their government by the caliber of those who serve in it. The public’s belief in the 

integrity of their government will be determined entirely by the ethics of its elected officials and 

appointed personnel, from the highest elected officials making policy, to the thousands of public 

employees dedicated to performing the daily work of government. 
 

When members of the public trust their government to act with integrity, they are more likely to 

vote, voice opinions on issues, resolve disputes through the courts and administrative agencies, 

pay their taxes, cooperate with government authorities, and otherwise comply with the law. Their 

trust in government depends upon the belief that it will keep its promises, perform diligently and 

competently, give out truthful and complete information, act transparently, distribute public 

benefits and burdens fairly, and use publicly funded resources for the benefit of the community. 
 

Nothing erodes public confidence in government more than unethical or dishonest leadership. 

Even the perception of impropriety or corrupt behavior among elected public officials can be 

sufficient to destroy the public trust and political careers. More important, however, is the impact 

on the larger community. The cynicism and distrust of government that usually follows political 

scandals over ethical violations diminishes the public trust in its leaders, institutions, and laws. 

Both history and current events offer numerous examples where the public found dishonesty and 

favoritism so pervasive that they attacked the very legitimacy of their governments.  

(NM EDGE class PE 226 - Leadership and the Public Trust offers further discussion of this topic.) 

 

This chapter will offer a brief overview of ethical government for public officials, including: 

• Universal ethical principles 

• Ethical principles for public servants 

• Ethical requirements in New Mexico law 

• Ethical rules for specific areas of public service 

• How leaders create a culture of ethics 

• Suggested models for ethical decision-making 
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• Consequences of misconduct 

 

This chapter is intended only as an overview. The NM EDGE curriculum for Certified Advocate for 

Public Ethics (CAPE) offers a series of classes exploring these and other concepts in detail. 

Parenthetically noted throughout this chapter are NM EDGE ethics classes in which material is 

explored, either as Public Ethics (PE) or Certified Public Manager (CPM) classes. All classes noted 

may be credited toward attaining a CAPE certificate from NM EDGE. 
 

3.1 Universal Ethical Principles  

 (PE 120- Do the Right Thing, CPM 139- Creating an Ethical Culture) 

Ethicists have attempted to identify ethical principles valued in all settings and across 

many different cultures. While there are some differences among their lists, several 

principles appear on virtually all of them. According to one typical formula, universal 

ethical principles include: 

• Trustworthiness 

• Responsibility 

• Compassion 

• Respect 

• Fairness 

• Loyalty 

• Tying all these principles together is a general rule, familiar to all of us, that has 

been stated in various ways over the millennia: 

Treat Others as You Would Yourself Wish to Be Treated. 
 

3.2 Ethical Principles for Public Servants  

 (PE 239- Ethical Leadership) 

Universal ethical principles for public servants include:   

• Public service is a trust to be used only to advance public interests, not personal gain. 

• Decisions are to be made on the merits of an issue, free of partiality or prejudice and 

unimpeded by conflicts of interest. 

• Government is to be conducted openly, so the public can make informed judgments and 

hold public officials and servants accountable. 

• Leaders of governmental agencies are responsible for ensuring that they, and all other 

public servants under their authority, conduct the public’s business efficiently, 

equitably, and honorably. All officials must observe the letter and spirit of the laws. 
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• Public officials are responsible for safeguarding public confidence in the integrity of 

government by avoiding appearances of impropriety or conduct unbefitting a public 

servant. 
 

3.3 Ethical Principles in New Mexico Law  
(PE 110 A&B- Ethics: Know the Law, CPM 142- Ethics and Public Finance, & CPM 153- 

Public Meetings and Public Hearings)  

New Mexico has embedded many ethical principles into its statutes. Conduct that does not 

violate the law may still violate other ethical principles. But violating ethical laws may lead 

to administrative, civil and even criminal sanctions. Ethical violations that do not violate 

the law still have consequences, discussed elsewhere in this chapter, such as undermining 

public trust. 
 

A. Governmental Conduct Act:  
The primary law governing ethical conduct by officials of New Mexico state and local 

government is the Governmental Conduct Act, §10-16-1 et seq. NMSA 1978. 
 

This law applies to officials and employees of all levels of government. 

Originally focused on state government, the legislature has extended coverage of this law to 

officials and employees of local government, including judges and many board and 

commission members. It has therefore become crucial that all state and local government 

officers and employees in New Mexico, including volunteer boards and commission 

members, understand their ethical responsibilities under the Act. To that end, the Attorney 

General has published a Compliance Guide to explain the provisions of the Governmental 

Conduct Act and clarify their application to covered officials and employees. In addition, 

the Guide will enable members of the public to become more knowledgeable about the 

standards of conduct the Act requires and assist them in holding their representatives in 

government accountable to those standards. 

 

The Attorney General’s Compliance Guide on the Governmental Conduct Act may be found 

online at http://www.nmag.gov . Look along the top of the page for the RESOURCES drop 

down menu, select publications and then look for the Governmental Conduct Act 

Compliance Guide. (The State Ethics Commission will soon have an updated version of this 

compliance guide on their website, at www.sec.state.nm.us.) 
 

By the fall of 2020, the State Ethics Commission will have adopted a model code of ethics. 

http://www.nmag.gov/


22 | P a g e   

While this Code itself is not binding on officers or employees of government, it provides a 

model that state and local government agencies can adopt under authority given to them in 

the Governmental Conduct Act, after reviewing it to determine which provisions are 

appropriate for their own circumstances. The model code, for the first time, compiles the 

various state ethics laws into a single code of rules, and provides commentary explaining 

those rules. This new resource will, upon final approval, be published in the New Mexico 

Register and the state Sunshine Portal. It will also be available through the State Ethics 

Commission website, www.sec.state.nm.us.  
 

B. Other Ethics Laws Applicable to Local Government 
The Governmental Conduct Act is not the only New Mexico law that imposes ethical 

restrictions on officials and employees of local governments. For example, the 

Whistleblower Protection Act, §10-16C-1 et seq. NMSA 1978, protects public employees 

against retaliation for disclosing improper conduct at their public agencies. The Open 

Meetings Act and Inspection of Public Records Act, both described in section 2.5 of this 

Handbook, are designed to ensure transparency of governmental decision making, so 

citizens can provide their input and hold their elected representatives accountable for their 

actions. The State Procurement Code, §13-1-28 NMSA 1978, provides additional ethical 

requirements relating to purchasing and contracting. Local governments must comply with 

these ethical provisions, as well as those in the Governmental Conduct Act, unless they 

have Home Rule. Local governments with home rule may adopt their own procurement 

policies. Some local governments have adopted local ordinances governing the ethical 

conduct of public officials. A number of state laws prohibit government employees from 

committing serious unethical practices such as embezzling funds, receiving kickbacks or 

unlawful fees, or nepotism. And federal laws also control conduct by local government 

officials in certain circumstances. One example is the limitation on political activities 

imposed by the Hatch Act, 5 USC §1502, on officials whose jobs are primarily or wholly 

funded by federal grant money. 

 

A listing of many of these laws is attached in the Appendices to the Attorney General’s 

Compliance Guide on the Governmental Conduct Act 

http://www.nmag.gov/resources/publications/ 

  

 

 

http://www.sec.state.nm.us/
http://www.nmag.gov/resources/publications/
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3.4 Ethical Rules for Specific Aspects of Public Service  
(PE 110A&B and PE 120- Do the Right Thing) 

Public servants elected or appointed to positions in local government are required to 

comply with ethical rules in discharging all of their responsibilities. What follows are some 

examples, briefly described, of ethical rules that arise frequently for those working in the 

public sector. 
 

A. Conflicts of Interest 
The Governmental Conduct Act, Criminal Laws, and the Procurement Code, all referenced 

above, contain numerous restrictions to prevent people from using their public position to 

unlawfully benefit themselves, family or friends. For example, these laws restrain people 

from being involved in hiring or contracting decisions from which they or close family 

members may benefit. Even former employees of government are restricted from 

benefiting from certain transactions involving their former agencies.  The first step to 

overcoming ethical problems arising from conflicts is to disclose any conflicts fully to the 

appropriate management personnel. 

 
B. Abuses of Power (PE 147- Risky Business) 

Public officials cannot take advantage of their authority to harass other people, improperly 

gain political advantage, or seek unauthorized special favors. Examples of abuse of power 

include sexual harassment or other forms of bias; offering or withholding public services 

based on the political affiliations of those requesting them; avoiding criminal citations 

because of one’s official position; making employment decisions based on a personal 

connection with the applicant or employee; directing the use of county facilities for 

personal or political events; or directing county employees to work on the official’s 

property, especially during ordinary work hours.  

 

C. Managing Public Funds (CPM 142- Ethics and Managing Public Funds) 

Special rules apply to those in charge of managing public funds, to ensure that the funds 

are protected and used as intended. Those having these responsibilities must be aware of 

their duties as fiduciaries, including the obligation to act with diligence, responsibility, 

loyalty and honesty. 
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D. Civility (PE 123- Promoting Civility) 

This is one area where ethical principles require positive behavior, even when laws may 

not. Public officials should treat all people with whom they come in contact— colleagues, 

employees, citizens, the media, everyone else they serve—courteously and openly.  

The reputation and effectiveness of government suffer when the civility of public officials 

lapses. 
 

E. Transparency (CPM 153- Public Meetings and Public Hearings) 

Government can only be trusted when it operates as much as possible in the open. When 

citizens understand what officials have decided and, even more importantly, how they 

decided it, the public will be more inclined to trust the officials’ efforts and less inclined to 

oppose them. This applies both to meetings and government documents, but with 

exceptions to protect the public interest. See section 2.5 of this Handbook, above. 
 

F. Managing Staff (PE 239- Ethical Leadership) 

Supervisors are required to treat those they supervise with fairness, respect and sensitivity 

to their rights as employees. Employees must be treated with impartiality when being hired 

or promoted, and must receive due process when being disciplined. 
 

G. Politics (PE 147- Risky Business) 

When public officials campaign for office, it is unethical to use public resources or 

employment status in support of one’s election or other political objectives.  Officials are 

prohibited from requesting, or even “advising,” any employee to contribute 

to or to work on a political campaign. 
 

H. Research (CPM 271- Role of Research in Public Service) 

Research is an important tool of government, and must take into account ethical standards 

to assure that its findings do more good than harm.   
 

3.5 Ethical Leadership (PE 239- Ethical Leadership) 

Elected public officials have special obligations to ensure that government adheres to the 

highest ethical standards. It is not enough for elected officials to be honest personally; they 

are also accountable to the public for the honesty of all appointed public officials they 

supervise and contractors they approve. Meeting these expectations requires elected 

leaders, as well as other managers, to make several commitments:  
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A. Understand the Importance of Appearances 
Leaders of government organizations must recognize that appearances count for as 

much as reality. A public official may know, for example, that he or she will be fair and 

unbiased when dealing with a request by a relative or close friend for some service. 
 

But to outside observers, just dealing with such a person gives the appearance that the 

official cannot help but be influenced by the relationship. Unlike in much of the private 

sector, public officials are working with the community’s resources, not their own. Thus 

appearances matter. 
 

B. Create a Culture of Ethics  

(CPM 139- Creating an Ethical Culture; PE 239- Ethical Leadership) 

A leader must inspire ethical conduct within the organization. The leader must 

demonstrate every hour of every day that ethical conduct is valued and emphasized. 

Employees and colleagues must know that choosing the ethical course of action will be 

respected and rewarded, even when it may not be the fastest or easiest way to attain 

other goals. It is equally important to convey the message that unethical conduct will 

not be tolerated or overlooked, even when it is done in the name of a desirable goal. 
 

To create a culture of ethics, a leader must ensure that everyone working with the 

organization understands that he or she is expected to behave ethically at all times. This 

requires training in ethics for everyone in the organization, and clear statements of the 

standards of expected conduct. The disciplinary consequences of unethical conduct 

must also be clearly defined, and, when necessary, applied. Leaders must assess how 

well staff comply with ethical standards, both through periodic performance reviews 

and through closer, more frequent monitoring as needed to resolve problems. 
 

To ensure the credibility of the agency’s commitment to ethics, leadership must train 

everyone to recognize and respond appropriately to trouble signs, whether those signs 

point to inappropriate conduct internal to the organization or in dealing with the 

public. Staff and the public must have clear, easily accessible directions on how to 

report ethical concerns, and each concern must be acted upon promptly and 

appropriately. Staff must also be confident that a fair and efficient mechanism exists for 

resolving disputes within the organization, so that they will resort to those mechanisms 

for constructive conflict resolution before disputes escalate. 
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C. Commit to a Principle-Based Approach to Ethical Decision-

Making 
(PE 120- Do the Right Thing; PE 220-Value Based Decision Making) 

Decisions with ethical consequences often come with little warning and under intense 

pressure, especially for leaders with weighty responsibilities. Decisions are most 

difficult when there are advocates for both sides, each emotionally involved. It is 

therefore valuable for decision makers to understand and commit in advance to use one 

or more systems of ethical decision-making. While there are different ways to resolve 

ethical dilemmas, the important thing is to commit to using a principle-based 

approach. Leaders who are able to articulate principled, factually supported reasons for 

their decisions reduce the concern that they play favorites or respond without 

adequately understanding the situation. 

 

To begin a principle-based ethical decision making process, it is helpful to start with 

several preparatory steps.  

• First, seek as much information about the issue as possible. Information 

obtained from a single source will likely omit facts important to other 

perspectives.  

• Second, review and consider all the facts, to anticipate the possible 

consequences of the decision.  

• Third, review your own emotions and put them in context. While reason is 

usually a more reliable guide than emotion, “gut reactions” may be helpful in 

matters such as reining in offensive conduct. But it is important to analyze 

whether the emotion involved is an appropriate one.  

• Fourth, be open to all solutions, since the most ethical and productive decision 

may not be the one that has been used before or that first comes to mind. 

 

Examples of principle-based approaches include: 

• a “virtuous character” test (what would [insert the name of your personal role 

model] do in this situation?); 

• a “disclosure” test (has the process been open and transparent?); 

• a “professional ethics” test (does the decision satisfy the professional 

requirements in the relevant field?); 

• an “intuitive ethics” test (which decision feels right?). 
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Each of these tests has some strengths and some weaknesses, making each appropriate 

in some circumstances and less appropriate in others. The point is not to select one in 

advance and stick to it for every decision. Rather, the point is to recognize which test is 

operating in the decision making process, to articulate how it has been applied, and to 

check whether the chosen approach is the most suitable and persuasive to others. 
 

3.6 Consequences of Ethical Breaches  

 (PE 110 A&B- Ethics: Know the Law) 

As discussed in the beginning of this chapter, unethical conduct in government does 

serious harm to the public interest and to citizen confidence in government. A critical job 

for elected officials is to use every available tool to prevent ethical problems before they 

arise. When they arise despite the best efforts of agency leadership, a rapid and predictable 

response should follow. 
 

A. Education 
The first response need not always be punitive. Even employees trained in ethical conduct 

may not understand the rules, especially when they are new to government. Misconduct 

may result from honest mistakes. In such cases, education may be sufficient to prevent 

further errors, provided that the breach can be adequately addressed.  Relying on education 

where possible also encourages other employees to report problems, since the 

consequences to the offender may not be criminal charges or administrative discipline. 
 

B. Administrative Sanctions 
Most ethical misconduct is handled through disciplinary action. Any disciplinary measures 

should be only as harsh as the seriousness of the misconduct; a warning should come first, 

whenever possible. More serious responses may include reassignment, suspension or 

dismissal, among others. Consult your county attorney. 

 

C. Civil Action 
When serious infractions have occurred, the Governmental Conduct Act provides for civil 

cases to be filed. These suits can be used to recoup losses caused by the unethical conduct 

and prevent further such actions. 
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D. Criminal Proceedings 
When public officials break the law, it may be necessary to refer the matter for prosecution. 

Most infractions of the Governmental Conduct Act and state criminal laws are classified as 

misdemeanors, but some are felonies. Criminal laws may also provide for forfeiture of 

salary or benefits. 

 

Conclusion 
Everyone who chooses to enter public service, whether through election or appointment, commits 

to abide by rules of ethical conduct. It is incumbent on all government personnel to learn the rules 

and observe them. Leaders have an additional obligation: to ensure that the culture of their 

government agency includes a commitment to ethics. 
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CHAPTER 4 
ROLES & RESPONSIBILITIES OF THE  

NM COUNTY CLERK 
For more information on this chapter, take NM EDGE classes 

CL 100- Roles and Responsibilities of NM County Clerks, CL 101- Election Law I, CL 102- Elections 
Law II, CL 103- Election Law III, CL 104- Clerks Calendar & Special Elections, CL 105- Political 

Parties, Voter Registration & Third Parties, CL 106- Census & Redistricting, CL 107- 
Administrative Procedures Act 

 
 
4.1 Election to Office 

The office of county clerk is established by Article VI, Section 22 of the New Mexico 

Constitution. The statutes provide for the election of a county clerk to a four-year term. The 

constitution also requires that all county officers be residents of the county for which they 

are elected (Art. V, Sec. 13). All county officers are to establish and maintain their offices 

and headquarters for the transaction of business at the county seat (§4-44-34 New Mexico 

Statutes Annotated 1978). Stationery, postage and office supplies are provided by the Board 

of County Commissioners (§4-44-33 NMSA). 

 

4.2 Bond and Oath of Office 
The law requires all county officers to be bonded, to assure faithful performance of the 

duties required by law (§10-1-13 NMSA). Any elected county official failing to meet the 

nominal bonding requirements by January 10th following their election or within ten days 

after appointment shall have their office declared vacant. The clerk must also take and 

subscribe to an oath of office as must any of their appointed deputies.   

 

It is evident the law is somewhat outdated, as it requires that the amount of the bond is to 

be fixed by the Board of County Commissioners (BOCC)in an amount equal to 20% of all 

public monies received during the preceding fiscal year, but not to exceed $10,000 in the 

case of the county clerk. The cost of the bond for all county officers is to be paid from the 

county general fund, and the terms of this statute are usually fulfilled by coordination 

between the elected officer and the county’s risk manager, in cooperation with the New 

Mexico Counties Insurance Authority, the insurance pool that insures many New Mexico 

counties. 
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4.3 Duties of the Office of County Clerk, Generally 
The duties of the county clerk can be categorized into several different areas, which will be 

addressed in some detail in the chapters that follow.   

• First, the county clerk serves as the arm of the state with regard to the administration of 

elections in the county.   

• Second, the county clerk has significant recording, filing, and indexing duties as the 

repository for numerous documents required by law to be filed of record in the clerk’s 

office.   

• Third, the county clerk serves as the ex-officio clerk for the Board of County 

Commissioners (BOCC) of their respective counties.   

• Fourth, the county clerk also serves as the clerk for the probate court.   

• Fifth, the county clerk is responsible for the issuance of marriage licenses, and other 

miscellaneous permits and licenses and the collection of fees for same.   

• Finally, the county clerk has other varied statutory duties, including but not limited to 

those relating to the routine financial transactions of the county. After reviewing this 

manual, the reader should gain a better understanding of the many functions the 

county clerk serves that are vital for the proper functioning of county government. 

 

4.4 Vacancy in Office 
When a vacancy occurs in a county office by reason of death, resignation, abandonment, 

failure to provide bond or otherwise, the Board of County Commissioners appoints a 

qualified person to hold the office until a successor is duly elected and qualified (§10-3-3 

NMSA). 

 

4.5 Removal and/or Suspension from Office 
Any county officer may be removed from office on the following grounds: conviction of any 

felony or of any misdemeanor involving moral turpitude; failure, neglect or refusal to 

discharge the duties of the office; knowingly demanding or receiving illegal fees; failure to 

account for money coming into his/her hands; gross incompetency or gross negligence; and 

any other act or acts which, in the opinion of a jury or court, amount to corruption in office 

or gross immorality rending the officer unfit to fill the office (§10-4-1, §10-4-2 NMSA). 

 

In addition to the grounds and process involved in the statutes identified above, the 

secretary of the Department of Finance and Administration (DFA) may suspend any local 
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official when an audit reveals any of the following: fraudulent misappropriation or 

embezzlement of public monies; fiscal mismanagement of an office resulting in a violation 

of law; willful violation of DFA regulations; or willful failure to perform any duty required 

by any law which the director  of DFA is charged with enforcing. Upon such suspension, the 

secretary of DFA may take charge of the office of the person suspended. The statutes 

provide for a hearing and a petition for reinstatement. The suspended officer may be 

reinstated by order of the district court if the secretary of DFA does not show reasonable 

cause for the suspension, or at the discretion of the secretary, if the suspended officer 

makes a proper showing satisfactory to the secretary that he/she is willing and able to 

conduct his office as provided by law and that no loss will be suffered by the county. Where 

there are grounds for removal from office, the secretary of DFA may cause removal 

proceedings to be initiated by the district attorney (§10-5-19 NMSA). 

 

4.6 Temporary Replacement during Military Absence and/or 

Abandonment of Office  
The statutes also provide for the temporary replacement of officers called to active duty in 

the military service and for replacement of officers who permanently abandon their offices. 

Permanent abandonment is defined as the acceptance of public office or employment 

(other than military service) or private employment for compensation when such office or 

employment results in failure to devote the usual and normal amount of time during 

ordinary working hours to duties of his office for a period of thirty (30) successive days or 

more (§10-6-1 through 6 NMSA). 

 

4.7 Voter Recall of Elected County Officials 
Article X, Section 9 of the New Mexico Constitution provides a method for the electorate to 

recall elected county officials based on malfeasance or misfeasance in office, or violation of 

the oath of office by the official sought to be recalled. Prior to circulating a recall petition 

for signatures, the grounds alleged for recall must first be presented to the district court for 

an evidentiary hearing, at which the proponents of the petition and the elected official are 

given the opportunity to present their respective positions and evidence. If the district 

judge finds probable cause, the petition may be circulated for signature. Such a recall 

petition must be signed by not less than 33 1/3 percent of the voters who voted in the 

election for the office in the last preceding general election which the office was voted upon. 
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The recall petition will be filed in the office of the county clerk for verification of signatures, 

both as to number and qualifications of the persons signing. If the county clerk verifies the 

requisite number of signatures, the question of recall shall be placed on the ballot for a 

special election to be called and held within 90 days–or at the next occurring general 

election, if within 90 days. A recall election shall not be conducted after May 1 in a calendar 

year in which an election is to be held for the office for which recall is sought, if the official 

sought to be recalled is a candidate for re-election to the office. No petition shall be 

submitted more than once during the term for which the official is elected. 

 

4.8 Abolishment of Office Permitted 
Any county of the third, fourth, fifth, or H class may abolish the county offices of assessor, 

clerk, surveyor, and treasurer and transfer the powers and duties of the abolished offices to 

the Board of County Commissioners (§4-44-36 NMSA). The procedures for abolishing 

these offices may be initiated by a petition signed by at least 10% of the registered voters in 

the county (§4-44-37 NMSA). The procedures for challenging the petition and conducting 

an election on the question are set forth in statutes §4-44-38 to §4-44-43 NMSA. The 

statutes also provide for the reestablishment of the abolished offices by similar procedures 

(§4-44-44 NMSA). 
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CHAPTER 5 
ELECTION DUTIES OF THE NM COUNTY CLERK 

For more information on this chapter, take NM EDGE classes 
CL 101- Election Law I, CL 102- Election Law II, CL 103- Election Law III,  CL 104- Clerks 

Calendar & Special Elections, CL 105- Political Parties, Voter Registration & Third Parties, CL 131- 
Poll Workers & Polling Places 

 

One of the most important functions of the county clerk is to serve as an arm of the state with 

regard to the adherence to, and enforcement of, the Election Code, Chapter 1 of the New Mexico 

Statutes Annotated (NMSA). The primary purposes of the Election Code, and thus the county 

clerk’s role, include protecting the secrecy of the ballot and the purity of elections, guarding against 

abuse of the elective franchise, as well as to pursue the efficient administration and conduct of 

elections (§1-1-1.1 NMSA 1978). 

 

5.1 Types of Elections 
The Election Code governs all types of elections, including: 

• primary elections 

• general elections 

• statewide special elections 

• federal elections 

• Local Elections 

• bond elections 

• special district (i.e. flood district, fire district, hospital district) 

• and others if incorporated by reference in the authorizing legislation. 

 

Each election has its own set of strict deadlines outlined in the code pertaining to 

resolutions, notices, proclamations, inspections, appointing of precinct board members, 

printing of ballots, training of poll officials, and moving of precinct boundaries and/or 

polling places/consolidated polling locations – more commonly referred to as vote centers. 

These deadlines are too numerous to list or outline in this manual and care should be given 

to obtain the schedule from the SOS for statewide and federal elections, as well to generate 

one in-house for other elections being monitored by the county  clerk for other entities. 

Although elections are but one area of operation for the county, it is very time consuming 

unless a streamlined process is set up and employees trained on a regular basis. 
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5.2 Timing of Elections 
The timing of most elections is set by law. 

• Federal elections (for congressional representatives) occur every two years. 

• A primary election shall be held in each county in this state on the first Tuesday after 

the first Monday in June of each even-numbered year. 

• The primary election shall be followed by the general election on the first Tuesday, after 

the first Monday in November (§1-8-11 NMSA). 

• Local elections occur in each school district on the first Tuesday in November of odd-

numbered years (§1-22-3 (B) NMSA). 

• For county and other special elections with no statutorily set election dates, they are 

scheduled amid and amongst the many other elections’ deadlines, at a time that there is 

no conflict. 

 

5.3 Restriction on Local Government Elections (§1-12-71 NMSA) 
No municipal, school, or special district election shall be held within fifty days prior to or 

following any statewide election. 

 

5.4 Roles of the Secretary of State (SOS), the County Clerk, 

Precinct Officials, and the Board of County Commissioners 

(BOCC) 
Upon review of the Election Code, you will note that there are many specific duties assigned 

primarily to four different parties:  

• Secretary of State (SOS)  

• County Clerk,  

• Precinct Officials 

• Board of County Commissioners (BOCC).  

It takes all of them working together, communicating openly and regularly, and most 

importantly, cooperatively, for an election to be successful. 

 

5.4.1 The Secretary of State (SOS) 
The Secretary of State (SOS) is the Chief Elections Officer of the state, charged with 

obtaining and maintaining uniformity in the application, operation, and 

interpretation of the Election Code. The SOS relies on the clerk of each county to 
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consistently apply the rules and regulations issued by the SOS regarding the 

preparation and conduct of elections (§1-2-1 NMSA). The code mandates uniformity 

in election procedures amongst all the counties. It is for this reason that the code 

prohibits the use of any new form or procedure by any county that has not first been 

approved by the SOS. 

 

The clerk supports the SOS in ensuring uniformity amongst the counties in 

elections (see below). The SOS is mandated by law to guide, train, approve contracts 

and qualification of voting machines, and direct the county clerks, voting machine 

technicians, and registration officers as they carry out the duties prescribed under 

the Election Code (See §1-2-1; §1-2-1.1; §1-2-2; §1-2-4; §1-2-5; §1-9-13 NMSA). The 

SOS also prepares and furnishes each county with the forms necessary for voter 

registration. 
 

Note: All registration or voting notices, forms, instructions, assistance, or other 

information regarding the electoral process shall be printed in both English and 

Spanish (§1-2-3 (B) NMSA). 
 

5.4.2  Precincts and the Duties of Board of County 

Commissioners (§1-3-2 NMSA)  
For the conduct of any statewide election during the period beginning January 1 of 

the next succeeding even-numbered year until December 31 of the odd-numbered 

year thereafter, in June or July of each odd-numbered year, the board of county 

commissioners shall by resolution: 

A.  designate the polling place of each precinct that shall provide individuals with 

physical mobility limitations an unobstructed access to at least one voting 

machine; 

B.  consolidate any precincts pursuant to §1-3-4 NMSA; 

C.  designate any mail ballot election precincts pursuant to §1-6-22.1 NMSA; and 

D.  create additional polling places in existing precincts pursuant to §1-3-7.1 

NMSA.  

  History: 1953 Comp., § 3-3-2, enacted by Laws 1969, ch. 240, § 51; 1975, ch. 255, § 28; 
  1977, ch. 64, § 2; 1979, ch. 105, § 1; 1984 (1st S.S.), ch. 3, § 2; 1989, ch. 392, § 4; 1991 
  (1st S.S.), ch. 6, § 2; 1995, ch. 126, § 2; 2009, ch. 251, § 3; 2009, ch. 274, § 2; 2011, ch. 
  131, § 2; 2018, ch. 79, § 3; 2019, ch. 212, § 36. 

 NEW 2019 TEXT: 1-3-2. Precincts; duties of county commissioners. 
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• The BOCC also appoints the board of registration, the body that creates the inactive 

voter list and ultimately compiles the purge voter list (§1-4-34 NMSA) 

• The BOCC issues resolutions calling for county elections. 

• Post-election duties; county canvassing board. 

A. The BOCC is ex-officio the county canvassing board in each county. 

 

B.  The BOCC may designate the Board of Registration to serve as the county 

canvassing board for the county.  The designation shall be made in the polling place 

resolution adopted pursuant to §1-3-2 NMSA and is valid for all statewide and special 

elections conducted within the county until the expiration of the resolution. 

History: 1953 Comp., §3-13-1, enacted by Laws 1969, ch. 240, §303; 2019, ch. 212, §120 

 

In practice, the BOCC delegates much of the work of examining the returns to the staff of 

the county clerk. 

 

5.4.3  Precinct Officials 
The Secretary of State prescribes the duties for precinct officials, and provides these to the 

 county clerk. The precinct officials are the persons who actually serve their precincts by 

 conducting the election at a designated polling place within their precinct. 
 

Under the direction of the county clerk they: 
• check the voting machines 

• open and close polls 

• assist voters with the process 

• administer paper ballots 

• verify the returns by producing tally tapes and ensuring they are legible and 

match the number of voter numbers on the machine 

• count and tally the emergency paper ballots and 

• lock & close the voting machines, at the end of election night. 

It is crucial to plan in advance for the recruitment and selection of these precinct officials in 

order educate them well in advance to ensure an orderly execution of their duties on 

Election Day. 
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5.5 Voting System Certification Committee (§1-9-7.5 NMSA) 
The Voting System Certification Committee was created by House Bill 198 during the 2010 

Legislature for the purpose of reviewing written test reports and the findings of the 

Secretary of State on the certification, recertification, and decertification of voting systems 

for use in elections in the state. 

 

The Voting System Certification Committee shall be composed of: 

• The secretary of information technology or the secretary's designee from within the 

Department of Information Technology; 

• And four additional members pursuant to Paragraph (2) of Subsection B as follow: 

• one member appointed by the president pro tempore of the senate; 

• one member appointed by the minority floor leader of the senate; 

• one member appointed by the speaker of the house of representatives; and 

• one member appointed by the minority floor leader of the house of 

representatives 

• The four additional members shall be county clerks or their chief deputies or other persons 

knowledgeable of elections in this state. 

• Members shall be appointed for terms of two years beginning on May 1 of each even-

numbered year. Vacancies shall be filled by the original appointing authority. 

• The members of the committee shall select a committee member to serve as chair of the 

committee. 

• No person who is currently or has been within the previous twelve months an employee or 

contractor of a voting machine vendor or the office of the secretary of state may serve as a 

member of the committee. 

• Members of the committee are entitled to receive per diem and mileage as provided in the 

Per Diem and Mileage Act (Chapter 10, Article 8 NMSA 1978), to be paid out of the funds 

appropriated to the secretary of state. 

• All meetings of the voting system certification committee shall be open meetings held in 

accordance with the Open Meetings Act (Chapter 10, Article 15 NMSA 1978). 

• All reports and other records that are used, created, received, maintained or held by or on 

behalf of the voting system certification committee shall be open to public inspection 

pursuant to the Inspection of Public Records Act (Chapter 14, Article 2 NMSA 1978). 
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5.6 Strict Time Deadlines and Penalties 
As mentioned above, the Election Code has very specific requirements and time lines for 

activities that must occur in the months leading up to the election, that must occur during 

the conduct of the election, and that must occur after the election. Each clerk should 

become intimately familiar with the current edition of the “Election Handbook of the New 

Mexico issued by the Secretary of State’s Office.” 

 

Violation of the Election Code constitute crimes, either fourth degree felonies or 

misdemeanors, and the district attorney, Justice Department and/or the attorney general 

are given the jurisdiction and authority to prosecute all persons, including elected county 

clerks, for actions taken contrary to the Election Code. Some penalties are listed directly in 

the statute; others are described in Article 20 of the Election Code, at §1-20-1 through 23 

NMSA. 

 

5.7 Topics Covered in the NM Election Code 
The twenty-four (24) articles making up Chapter 1, of the Election Code are listed here: 

  
Articles & Sections of NM Election Code Topic Covered 

Article 1, Sections 1-1-1 through 21 Definitions and General Provisions 

Article 2, Sections 1-2-1 through 30 Election Officers and Boards 

Article 3, Sections 1-3-1 through 18 Precincts and Polling Places 

Article 4, Sections 1-3-1 through 48 Registration of Electors 

Article 5, Sections 1-5-1 through 31 Automated Voter Records System Act 

Article 6, Sections 1-6-1 through 25 Absentee Voting 

Article 7, Sections 1-7-1 through 6 Political Parties 

Article 8, Sections 1-8-1 through 64 Nominations and Primary Elections 

Article 9, Sections 1-9-1 through 19 Voting Machines 

Article 10, Sections 1-10-1 through 10 Ballots and Ballot labels 

Article 11, Sections 1-11-1 through 18 Notices, Preparation for Election and Election 
Supplies 

Article 12, Sections 1-12-1 through 69 Conduct of Elections 

Article 13, Sections 1-13-1 through 22 Post-Election Duties 
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Article 14, Sections 1-14-1 through 21 Contests and Recounts 

Article 15, Sections 1-15-1 through 23 Presidential electors, Senators, Congressman 
and Expiring Terms 

Article 16, Sections 1-16-1 through 13 State Constitutional Amendments and Other 
Questions Submitted 

Article 17, Sections 1-17-1 through 14 Referendum Petitions 

Article 18, Sections 1-18-1 through 5 Federal Constitutional Amendments 

Article 19, Sections 1-19-1 through 37 Campaign Practices 

Article 19A, Sections 1-19A-1 through 17 Voter Action 

Article 20, Sections 1-20-1 through 23 Offenses and Penalties 

Article 21, Sections 1-21-1 through 14 Federal Voting Rights Compliance 

Article 22, Sections 1-22-1 through 19 School Election Law 

Article 23, Sections 1-23-1 through 7 Mail Ballot Elections 

Article 24, Sections 1-24-1 through 4 Special Election Procedures 

 
 

NOTE:  

Please look up and read these articles as they may change between updates of this 

 handbook and may contain significant changes not always reflected in these pages.  

 

Some articles contain more duties and deadlines for county clerks than others. See for 

example, Articles 4, 5, 6, 9, 10, 11, 12, 13 (canvassing duties if delegated to the clerk by the 

BOCC), but an understanding of the entire code is essential to being able to successfully 

manage the multitude of duties and functions prescribed to the clerk. 

 

5.8 Applicable Federal Laws 
In addition to the state Election Code requirements, county clerks should be aware of the 

federal laws governing elections. These include but are not limited to: 

• Voting Rights Act 

• National Voter Registration Act (NVRA) 

• Help America Vote Act (HAVA) of 2002 (effective January 2003) 

• Americans with Disabilities Act (“ADA”) (also incorporated into HAVA) 

• and the Uniformed Overseas Citizens Absentee Voter Act (“UOCAVA”) 

• National Change of Address (NCOA) 
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As federal laws are passed, the state legislature attempts to incorporate new mandates 

and/or to change conflicting state provisions which should assist clerks to stay abreast of 

these laws. One interesting note about New Mexico is that our state constitution provided 

that election materials be produced in both English and Spanish to ensure New Mexican 

residents an equal opportunity to understand the issues when voting; whereas, the rest of 

the country is just catching up by the provisions in Section 203 of the federal Voters Rights 

Act that requires non-English speaking minorities to be provided election materials in their 

native language. It should also be noted that in New Mexico there are some minorities that 

speak languages that are unwritten, and clerks encountering this situation should review 

Section 203 of the VRA in order to comply with the Act’s mandate. See also §1-2-3 (C) 

NMSA. 

 

5.9 Administrative Complaints 
As a result of HAVA, there is a relatively new administrative complaint process for persons 

wishing to grieve accessibility violations, including provisions relating to voting system 

standards, provisional voting procedures, and operational standards of the statewide voter 

registration system. The procedure is codified at §1-2-2.1 NMSA and the SOS has issued 

regulations relating to the procedures for these complaints.  By law, these complaints are 

required to be resolved by final decision within 90 days of the filing of the complaint, 

unless the complainant agrees to extend the deadline, or else it proceeds alternate dispute 

resolution procedures according to the Governmental Dispute Resolution Act. 

 

5.10 Voter Registration 
A year round election duty is the registration of voters and the maintenance of voter 

registration lists in the form required by the SOS. When the books are closed due to an                 

impending election, the county clerk’s office will accept certificates of registration, but is 

unable to process these registrations until the books reopen the Monday after Election Day. 

Once received, the clerk must process a registration by first determining if the applicant is 

an eligible elector, and finalize the process according to Statute. This automated voter 

registration system is statewide and allows the SOS to instantly review all data in each 

county register. 
 

The SOS is also responsible for facilitating the National Voter Registration Act (NVRA) 

within the county. In that capacity, the SOS coordinates with MVD and HSD offices in the 

county, and compiles quarterly reports of voter registrations processed at those offices. 
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5.11 Election Caveats for Greatest Success 
In closing to this brief overview of the role of the county clerk during elections, there are 

three caveats that are shared by experienced clerks: 
 

Organization and advance planning are key 
Know your deadlines and plan your necessary staff and other resources accordingly. Bigger 

counties require hundreds of poll officials to work elections; coordinate with your county’s 

party chairs well in advance to share your anticipated needs and minimum qualifications 

needed for poll workers.  

Although county clerks may designate and delegate election duties to a division within their 

office and assign only certain staff members those duties, i.e. a bureau of elections, as the 

elected county official, it is the county clerk who bears the responsibility for the election. 
 

Open and unbiased communication is essential 
Maintain an open line of communication and commitment to work with all interested 

parties, including your Chief Deputy, your administrative staff, your technical staff (i.e. 

voting machine technicians), your information system staff or contractor (i.e. computer 

software and hardware), the representatives of the political parties, the members of the 

public, and the Secretary of State’s Office. Your staff should be informed that you want to 

know about any problem that arises. Consult with the county attorney and the Secretary of 

State when in doubt on any procedural or other issue potentially affecting an election. 
 

Involve political parties in the various processes 
The involvement of the political parties should encompass; voter registration, appointment 

of precinct board members, creation of voter inactive lists and voter cancellation process 

(“List Maintenance”), and any time any changes in protocol are proposed. What you agree 

to do for one party, do for all.  This will help to eliminate accusations (and the appearance) 

of favoritism and/or fraud. 
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CHAPTER 6 

THE RECORDING DUTIES OF THE NM COUNTY CLERK 
For more information on this chapter, take NM EDGE classes 

CL 107- Administrative Procedures Act, CL 110- Miscellaneous Recordings & Redaction, CL 112- 
Public Records & Redaction Policies, CL 113- Electronic Filing 

 
• The County Clerk as Ex-Officio Recorder (§14-8-1 New Mexico Statutes Annotated 1978) 

• The Duties of the Recorder (§14-8-2 NMSA) 

• Acknowledgment Necessary for Recording (§14-8-4 NMSA) 

• Endorsement on the Receipt of Documents (§14-8-6 NMSA) 

 

RECORDING 
 

6.1 Acknowledgment Necessary for Recording; and Exceptions  

(§14-8-4 NMSA) 

A. Any instrument of writing duly acknowledged may be filed and recorded.  Any 

instrument of writing not duly acknowledged may not be filed and recorded or 

considered of record, though so entered. 

B. For purposes of this section, "acknowledged" means notarized by a person empowered 

to perform notarial acts pursuant to the Notary Public Act or the Uniform Law on 

Notarial Acts. 

C. Notwithstanding Subsection A of this section, the following documents need not be 

acknowledged but may be filed and recorded: 

1. court-certified copies of a court order, judgment or other judicial decree; 

2. court-certified transcripts of any money judgment obtained in a court of this state 

or, pursuant to §14-9-9 NMSA, in the United States district court for the district of 

New Mexico; 

3. land patents and land office receipts; 

4. mining location notices and amended or additional notices made pursuant to §69-

3-1 or §69-3-12 NMSA if properly signed by the locator; 

5. notice of lis pendens filed pursuant to §38-1-14 NMSA; 

6. certified copies of foreign wills, marriages, or birth certificates duly authenticated; 

7. instruments of writing in any manner affecting lands in the state filed pursuant to 

§14- 9-7 NMSA, when these instruments have been duly executed by an authorized 

public officer. 
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D. Any filing or recording permitted or required under the provisions of the Uniform 

Commercial Code need not comply with the requirements of this section. 

E. Instruments acknowledged on behalf of a corporation need not have the corporation's 

seal affixed thereto in order to be filed and recorded. 

 

6.2 Instruments Affecting Real Estate; Recording (§14-9-1 NMSA) 
All deeds, mortgages, leases of an initial term plus option terms in excess of five years, or 

memoranda of the material terms of such leases, assignments, or amendments to such 

leases, leasehold mortgages, United States patents, and other writings affecting the title to 

real estate shall be recorded in the office of the county clerk of the county or counties in 

which the real estate affected thereby is situated. Leases of any term or memoranda of the 

material terms thereof, assignments, or amendments thereto may be recorded in the 

manner provided in this section. 

 

As used in this section, "memoranda of the material terms of a lease" means a 

memorandum containing the names and mailing addresses of all lessors, lessees, or 

assignees; if known, a description of the real property subject to the lease; and the terms of 

the lease, including the initial term and the term or terms of all renewal options, if any. 

 

6.2.1  Uniform Real Property Electronic Recording Act - Short 

 title (§14-9A-1 NMSA) 
This act may be cited as the Uniform Real Property Electronic Recording Act.  

 

Definitions (§14-9A-2 NMSA) 

As used in the Uniform Real Property Electronic Recording Act (§14-9A-1 NMSA 

1978): 

A. document means information that is: 

1. inscribed on a tangible medium or that is stored in an electronic or other 

medium and that is retrievable in perceivable form; and 

2. eligible to be recorded in the land records maintained by a county clerk; 

 

B. electronic means relating to technology having electrical, digital, magnetic, 

wireless, optical, electromagnetic, or similar capabilities; 
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C. electronic document means a document that is received by a county clerk in an 

electronic form; 

D. electronic signature means an electronic sound, symbol or process attached to 

or logically associated with a document and executed or adopted by a person 

with the intent to sign the document; 

 

E. person means an individual, corporation, business trust, estate, trust, 

partnership, limited liability company, association, joint venture, public 

corporation, government or governmental subdivision, agency or 

instrumentality or any other legal or commercial entity; 

 

F. state means a state of the United States, the District of Columbia, Puerto Rico, 

the United States Virgin Islands or any territory or insular possession subject to 

the jurisdiction of the United States. 

 

6.2.2  Validity of Electronic Documents (§14-9A-3 NMSA) 
A. If a law requires, as a condition for recording, that a document be an 

original, be on paper or another tangible medium or be in writing, the 

requirement is satisfied by an electronic document satisfying the 

Uniform Real Property Electronic Recording Act (§14-9A-1 NMSA). 

 

B. If a law requires, as a condition for recording, that a document be 

signed, the requirement is satisfied by an electronic signature. 

 

C. A requirement that a document or a signature associated with a 

document be notarized, acknowledged, verified, witnessed or made 

under oath, is satisfied if the electronic signature of the person 

authorized to perform that act and all other information required to be 

included is attached to or logically associated with the document or 

signature. A physical or electronic image of a stamp, impression, or seal 

need not accompany an electronic signature. 
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6.3 Recording of Documents (§14-9A-4 NMSA) 
A. In this section, "paper document" means a document that is received by the county 

clerk in a form that is not electronic. 

 

B. A county clerk: 

1. who implements any of the functions listed in this section shall do so in compliance 

with standards established by the information technology commission and the state 

commission of public records, in consultation with the county clerks of New Mexico, 

pursuant to Section 5 (§14-9A-5 NMSA) of the Uniform Real Property Electronic 

Recording Act; 

2. may receive, index, store, archive and transmit electronic documents; 

3. may provide for access to and for search and retrieval of documents and 

information by electronic means; 

4. who accepts electronic documents for recording shall continue to accept paper 

documents as authorized by state law and shall place entries for both types of 

documents in the same index; 

5. may convert paper documents accepted for recording into electronic form; 

6. may convert into electronic form information recorded before the county clerk 

began to record electronic documents; 

7. may accept electronically any fee that the county clerk is authorized to collect; and 

8. may agree with other officials of a state, of a political subdivision of a state or of the 

United States on procedures or processes to facilitate the electronic satisfaction of 

prior approvals and conditions precedent to recording and the electronic payment 

of fees. 

 

6.4 Administration and Standards (§14-9A-5 NMSA) 
A. The information technology commission and the state commission of public records, in 

consultation with the county clerks of New Mexico, shall adopt standards to implement 

the Uniform Real Property Electronic Recording Act (§14-9A-1 NMSA). 

 

B. To keep the standards and practices of county clerks in this state in harmony with the 

standards and practices of recording offices in other jurisdictions that enact 

substantially the Uniform Real Property Electronic Recording Act and to keep the 

technology used by county clerks in this state compatible with technology used by 

recording offices in other jurisdictions that enact substantially the Uniform Real 
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Property Electronic Recording  Act, the information technology commission, and the 

state commission of public records, in consultation with the county clerks of New 

Mexico, so far as is consistent with the purposes, policies, and provisions of the 

Uniform Real Property Electronic Recording Act, in adopting, amending, and repealing 

standards shall consider: 

1. standards and practices of other jurisdictions; 

2. the most recent standards promulgated by national standard-setting bodies, such as 

the Property Records Industry Association; 

3. the views of interested persons and governmental officials and entities; 

4. the needs of counties of varying size, population, and resources; and 

5. standards requiring adequate information security protection to ensure that 

electronic documents are accurate, authentic, adequately preserved, and resistant to 

tampering. 

 

C. The secretary of state may adopt and promulgate rules to implement the provisions of 

Subsection C of Section 3 (§14-9A-3 NMSA) of the Uniform [Real Property] Electronic 

Recording Act by providing for the electronic notarization, acknowledgment, 

verification, swearing or affirming under oath and other notarial acts by notaries public 

with respect to a document or signature. 

 

6.5 Uniformity of Application and Construction (§14-9A-6 NMSA) 
In applying and construing the Uniform Real Property Electronic Recording Act (§14-9A-1 

NMSA), consideration shall be given to the need to promote uniformity of the law with 

respect to its subject matter among states that enact it. 

 

6.6 Relation to Electronic Signatures in Global and National 

Commerce Act (§14-9A-7 NMSA) 
The Uniform Real Property Electronic Recording Act (§14-9A-1 NMSA 1978) modifies, 

limits and supersedes the federal Electronic Signatures in Global and National Commerce 

Act but does not modify, limit, or supersede Section 101(c) of that act or authorize 

electronic delivery of any of the notices described in Section 103(b) of that act. 
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6.7 Acknowledgement Necessary for Recording; exceptions:  

 (§14-8-4 NMSA) 
A. Any instrument of writing, duly acknowledged may be filed and recorded. Any 

instrument of writing, not duly acknowledged may not be filed and recorded or 

considered of record, though so entered, unless otherwise provided in this section.  A 

duplicate of an instrument of writing duly acknowledged may be filed and recorded to 

the same extent as the original. 

 

B. For purposes of this section, “acknowledged” means notarized by a person empowered 

to perform notarial acts pursuant to the Notary Public Act (§14-12A-1 through 14-12A-

26 NMSA) or the Uniform Law on Notarial Acts (§14-14-1 through 14-14-11 NMSA). 

  

C. The following documents need not be acknowledged but may be filed and recorded: 

1. Court-certified copies of a court order, judgement or other judicial decree; 

2. Court-certified transcripts of any money judgment obtained in a court of this state 

or, pursuant to §14-9-9 NMSA, in the United States district court for the district of 

New Mexico;  

3. Land patents and land office receipts; 

4. Notice of lis pendens filed pursuant to §3-1-14 NMSA; 

5. Provisional orders creating improvement districts pursuant to §4-55A-7 NMSA; 

6. Notices of levy on real estate under execution of writ of attachment when filed by a 

peace officer pursuant to §39-4-4 NMSA; 

7. Surveys of land that do not create a division of land but only show existing tracts of 

record when filed by a professional surveyor pursuant to §61-23-28.2 NMSA; 

8. Certified copies of foreign wills, marriages or birth certificates duly authenticated;  

9. Instruments of writing in any manner affecting lands in the state filed pursuant to 

§14-9-7 NMSA, when these instruments have been duly executed by an authorized 

public officer. 
 

D. Any filing or recording permitted or required under the provisions of the Uniform 

Commercial Code [Chapter 55 NMSA 1978] need not comply with the requirements of 

this section.   
 

E. Instruments acknowledged on behalf of a corporation need not have the corporation’s 

seal affixed thereto in order to be filed and recorded. 
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6.8 Recording Fees for Counties 

 6.8.1 Payment of fees; disposition. (§14-8-15) 
A. No county clerk shall receive any instrument of writing for filing or record unless the 

fees for such filing and recording have been paid first. 

 

B. Unless otherwise specified by law, the county clerk shall collect a recording fee of 

twenty-five dollars ($25.00) for each document filed or recorded by the county clerk. 

 

C. If a document being filed or recorded contains more than ten entries to the county 

recording index, the county clerk shall collect an additional fee of twenty-five dollars 

($25.00) for each additional block of ten or fewer entries to the county recording index 

from the document. 

 

D. To the extent documents described in §14-8-13 NMSA are filed or recorded in the office 

of the county clerk, the documents shall be received pursuant to the fees described in 

this section. 

 

E. For each fee of twenty-five dollars ($25.00) collected by the county clerk pursuant to 

this section, eighteen dollars ($18.00) shall be deposited in the county general fund and 

seven dollars ($7.00) shall be deposited in the county clerk recording and filing fund. 

 

 History: Laws 1901, ch. 62, §19; 1909, ch. 49, §1; Code 1915, §4797; C.S. 1929, §118-

 121; 1941 Comp., §13-113; 1953 Comp., §71-1-13; 2011, ch. 134, §14. 

 Bracketed material. — Some of the bracketed material was inserted by the compiler 

 and is not part of the law.  Repealed. (§14-8-15.1) 

 History: Laws 2011, ch. 134, §22; repealed by Laws 2019, ch. 130, §4. 

 ANNOTATIONS 

 Repeals. — Laws 2019, ch. 130, §4 repealed 14-8-15.1 NMSA 1978, as enacted by 

 Laws 2011, ch. 134, §22, relating to payment of fees, in-person filings, disposition, 

 effective July 1, 2019.  For provisions of former section, see the 2018 NMSA 1978 on 

 NMOneSource.com. 
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6.8.2  Filings of legal descriptions and plats of real property 

authorized; recording.  (§14-8-16) 
A. A person owning real property that is subject to property taxation under the Property 

Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978] may file for record in the 

office of the county clerk of the county where the real property is located a legal 

description or a plat of the real property. The legal description or plat shall be 

acknowledged and shall be certified by a professional surveyor licensed in the state. 

B. The United States, the state or its political subdivisions and any agency, department or 

instrumentality of the United States, the state or its political subdivisions may file for 

record in the office of the county clerk of the county where the real property is located a 

legal description or a plat of real property. The legal description or plat shall be 

acknowledged and shall be certified by a professional surveyor licensed in the state and 

shall show the governmental agency, department or political subdivision under whose 

supervision and direction the description or plat was prepared. 

 

C. The county clerk shall number descriptions filed under this section consecutively and 

shall number plats filed under this section consecutively. Immediately upon receiving a 

description or plat for filing, the county clerk shall note on the instrument the filing 

number, the date and the time of filing and shall make proper entries in the reception 

book and in the index to general real estate records. 
 

D. The county clerk shall record all descriptions and plats in the same manner as other 

similar instruments affecting real property are recorded. The county clerk shall charge a 

fee as provided for in §14-8-15 NMSA 1978 for recording documents in the office of the 

county clerk. 
 

E. If the county clerk has the appropriate technology, the clerk shall record the plat 

electronically, return the original to the person who submitted the plat and forward an 

electronic copy to the county assessor. Otherwise, all plats to be recorded shall be filed 

in duplicate with the county clerk. One copy shall be recorded by the county clerk, and 

one copy shall be delivered by the county clerk to the county assessor. 
 

 History: 1953 Comp., §71-1-14, enacted by Laws 1973, ch. 258, §150; 1989, ch. 106, §1; 

 1994, ch. 28, §2; 1995, ch. 26, §2; 2002, ch. 97, §2; 2011, ch. 134, §15. 
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6.8.3 Documents recorded without cost. (§14-8-17) 
The county clerk shall record free of charge: 

A. oaths of public office made pursuant to Article 20, Section 1 of the constitution of New 

Mexico; 

B. the discharge papers of any person who was accepted for service and served in the 

armed forces of the United States for thirty days or more; 

C. notices of state tax liens filed by the taxation and revenue department pursuant to §7-1-

38 NMSA; 

D. tax delinquency lists filed by the county treasurer pursuant to §7-38-61 NMSA; 

 

E. notices and warrants issued by the secretary of workforce solutions for defaults on 

payments to the unemployment compensation administration fund filed pursuant to 

§51-1-36 NMSA; and 

 

F.   a claim of lien under oath of the state engineer, artesian well supervisor, or an officer of 

an artesian conservancy district filed pursuant to §72-13-8 NMSA. 

 

History: Laws 1921, ch. 61, §1; C.S. 1929, §122-401; 1941, ch. 103, §1; 1941 Comp., §66-1501; 

1953 Comp., §74-2-1; 1987, ch. 217, §1; 1978 Comp., §28-13-16 recompiled as §14-8-17 by 

Laws 2004, ch. 19, §31; 2011, ch. 134, §16; 2013, ch. 214, §4. 

 

6.8.4 UCC filing, Fees (§55-9-525) 
The fee for filing and indexing a record pursuant to §55-9-501 through §55-9-526 NMSA in 

the office of the county clerk is as provided in §14-8-15 NMSA. 

 

6.9 County Clerk Recording and Filing Fund; Uses  

 (§14-8-12.2 NMSA) 
A. A “county clerk recording and filing fund” is established in each county. 

 

B. Expenditures from the county clerk recording and filing fund shall be determined 

annually by the county clerk and approved by the Board of County Commissioners  

       (BOCC). 
 

C.  Expenditures from the county clerk recording and filing fund may be expended only: 
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1. to rent, purchase, lease or lease-purchase recording equipment and for supplies, 

training and maintenance for such equipment; 

2. to rent, purchase, lease, or lease-purchase vehicles associated with all regular duties 

in the county clerk's office and for supplies, training and maintenance for such 

vehicles, provided that the county clerk shall report annually to the BOCC, mileage 

and necessity of any vehicle acquired pursuant to this paragraph; 

3. for technical assistance or for training associated with all regular duties of the 

county clerk's office; or 

4. for staff travel associated with all regular duties of the county clerk's office pursuant 

to the Per Diem and Mileage Act (§10-8-1 to 10-8-8 NMSA 1978). 
 

History: 1978 Comp., §14-8-12.2, enacted by Laws 1985, ch. 122, §2; 1987, ch. 288, 

§1; 1994, ch. 28, §1; 1995, ch. 26, §1; 2002, ch. 97, §1; 2008, ch. 66, §1; 2011, ch. 134, 

§12; 2019, ch. 130, §2.  

 

6.10 Security of Books of Record; Delivery to Successors  

 (§14-8-9 NMSA) 
It is the duty of the county clerk to keep the books of record well secured, and when they 

leave office as clerks, they shall deliver them complete to their successors, including all 

necessary keys, combinations, and passwords. 

6.11 Searching Records; Reproduction of Records; Fees  

 (§14-8-14 NMSA) 
A. Records maintained in the office of the county clerk are available to be searched 

without charge during regular business hours. 

 

B. County clerks: 

1. may charge reasonable fees for conducting searches and for reproducing or 

permitting reproduction of their records as well as for certifying documents; 

2. shall not charge fees in excess of one dollar ($1.00) per page for documents eleven 

inches by seventeen inches in size or smaller; 

3. may require advance payment of fees before making copies of public records; 

4. shall not charge a fee for the cost of determining whether any public record is 

subject to disclosure; and 

5. shall provide a receipt, upon request. 



53 | P a g e   

 

C. County clerks shall establish reasonable fees for conducting searches and for 

reproducing or copying records maintained at the office of the county clerk. 

 

6.12 Fee Schedule for the Uniform Commercial Code  

 (§55-9-525 NMSA) 
For the fee schedule for the county clerk see (§6.7 and §6.8.4). These documents are mainly 

recorded at the Secretary of State’s Office. 

 

6.13 Recording of Plats with County Clerks and Recording of 

Vacation of Plats (§47-6-7 NMSA) 
Every person who desires to subdivide land shall furnish a plat and legal description of the 

proposed subdivision, prepared by a registered, licensed surveyor of New Mexico, to be 

filed with the municipal planning commission, the county clerk, and the county assessor of 

that county in which the re-subdivision is situated (§3-20-2 and §14-8-16. E. NMSA). 
 

If the county clerk has the appropriate technology, the clerk shall record the plat 

electronically, return the original to the person who submitted the plat and forward an 

electronic copy to the county assessor.  Otherwise, all plats to be recorded shall be filed in 

duplicate with the county clerk. 

One copy shall be recorded by the county clerk, and one copy shall be delivered by the 

county clerk to the county assessor. 
 

When a plat is submitted to the county clerk, the clerk must first determine whether the 

land in the plat is subject to the New Mexico Subdivision Act (§47-5-9, §47-6-1, §47-6-29 

NMSA) and if the required endorsements are on the plat. 
 

The county clerk may not accept any plat subject to the New Mexico Subdivision Act for 

filing which has not been approved as provided in the Act (§47-6-6 NMSA). 

• Any person who divides the surface of an area of land within New Mexico into five or 

more parcels for the purpose of sale of lease without filing a plat approved by the Board 

of County Commissioners for those divisions, shall file an affidavit with the county clerk 

prior to the sale or lease. 

 

• The affidavit shall state that the person attesting to it has not divided the area of such 
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land during the three years immediately preceding the division which is the subject of 

the affidavit. Any plat which has been filed in the office of the county clerk may be 

vacated if the owners of the land sign an acknowledgment statement and if this 

statement is approved by the BOCC. 
 

The approval statement from the BOCC shall be filed in the office of the county clerk. The 

clerk then marks the original plat with the word "vacated" or the words "partially vacated" 

and refers on the plat to the volume and the page on which the statement of vacation is 

recorded (§47-6-7 NMSA). 

 

6.14 Records Affecting Real Property (§14-9-1 NMSA) 
• All deeds, mortgages, U.S. patents, and other real estate instruments are required to be 

recorded by the county clerk in the county which the subject property is located. 

• Unrecorded instruments do not affect the title to property to any purchaser, mortgagee, 

or judgment lien creditor (§14-9-3 NMSA). However, creditors recording liens on real 

property have priority lien based upon the time it was recorded. 

• The county clerk is responsible for maintaining a reception book/index for entering 

data from all incoming instruments including the date and time received including 

hours and minutes (§14-9-4 NMSA). 

• Any original patents for property that are lost and never have been previously recorded 

by the county clerk may request a certified copy from the U.S. General Land Office. 

• Any tax liens and court judgments may also be filed as liens against property. 

• The New Mexico Supreme Court ruled that the county’s recorded public property 

records are not subject to IPRA.   (§14-8-9.1 NMSA)  
 

6.15 Fees for Recording of Real Estate Plats (§14-8-16 NMSA) 
The clerk is required to number each real estate plat consecutively as it is filed and show on 

the plat the filing number and the time of filing. Proper entries are to be made in the 

Recording Index. 
 

The county clerk shall record all descriptions and plats in the same manner as other similar 

instruments affecting real property are recorded. The county clerk shall charge a fee as 

provided for in §14-8-15 NMSA for recording documents in the office of the county clerk. 
 

Some of the specific legislation in New Mexico referring to plats would include the 
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following: 

• PLATS (§14-8-16 NMSA) 

A. Certification necessary for recording 

B. Certification and acknowledgment for government agency plat 

C. Clerk's instructions 

D. Fees 

E. Clerk to furnish copy to Assessor 
 

• MUNICIPAL ANNEXATIONS (§3-7-17 NMSA) Ordinance recorded with copy of plat 

attached 
 

• SUBDIVISION PLATS 

• Municipal Code (§14-19-9 NMSA) 

• Filing with County Clerk determine if proposal is subject to §30-10-1 NMSA 

(§19-19-11 NMSA) 

• Vacation of subdivision plat clerk's duties: 

o State Subdivision Act (§47-5-9, §47-6-1 through 29 NMSA)* 

o Filing with County Clerk (§47-6-6 NMSA) duty to determine if land 

platted is subject to Subdivision Act. 

o Vacation of plat (§47-6-3 and 4 NMSA) 
 

• SURVEYS (§61-23-1 through §61-23-34 NMSA) – boundary surveys recorded 
 

*In counties where local regulations have been adopted, refer to local regulations for fees, etc. 

 

6.16 Recording of Mining Location (§69-3-2 NMSA), Oil and Gas 

Royalty Assignments (§70-1-1 NMSA) and Liens on Oil and 

Gas Wells (§7-4-5 NMSA)  
The clerk is authorized to record the location of mines (these need not be acknowledged) 

(§14- 8-5 NMSA) and is authorized to collect the standard recording fees as allowed under 

Section 14 when recording these instruments. Owners of un-patented lodes or placer 

mining claims are required to fill intentions to hold the mine annually with the county 

clerk. 
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The clerk is required to record royalty assignments and leases from gas, oil, or other 

minerals located in the lands within the state of New Mexico. (§70-1-1 NMSA). 

 

Liens on oil and gas wells are recorded by the clerk in a book which is to be indexed. The 

same fees for recording mining locations shall apply to oil and gas wells. 

 

Miners who locate a claim on public lands after October 21, 1976, are required to file a copy 

of the location certificate within 90 days with: 

Bureau of Land Management 

U.S. Department of Interior 

Post Office Box 1449 

Santa Fe, New Mexico 87501 

 

This requirement is in addition to the stipulations which require the location certificate to 

be filed with the recorder and county clerk. The Bureau of Land Management requires a 

$5.00 filing fee, name and number of the claim, date of location, type of claim (mill site, 

tunnel site, placer or lode), name and address of the owner, the quarter section, range and 

township in which the claim is located, a map showing the claim with a scale of not less 

than 1/4 inch to the mile. However, if the claim is on un-surveyed lands, a sketch or 

narrative may be used to describe the claim with reference to hydrographic, topographic or 

man-made features. Also, the Bureau of Land Management requires the page and book in 

which the claim is recorded. 
 

6.17 Recording Copies of Deeds to Property (§7-38-12 NMSA) 
When a deed is transferred, the county clerk is to give a copy of the deed to the county 

assessor. Allowing access to the clerk’s electronic records by the assessors’ office shall 

satisfy this requirement. Failure to do so could result in the county clerk being found guilty 

of a misdemeanor. This covers contracts, agreements or any paper which transfers the 

ownership of real estate from one party to another. 
 

6.18 Public records; inspection; exceptions (§14-8-9.1 NMSA) 
A. Except as provided in this section, all documents filed and recorded in the office of the 

county clerk are public records, subject to disclosure pursuant to the Inspection of 

Public Records Act.  Except for the county’s recorded public property records. 
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B. The county clerk shall publicly post in the office of the county clerk and on the county's 

web page a notice that documents recorded in the office of the county clerk are public 

records, subject to inspection and disclosure.  Except for the county’s recorded public 

property records. 
 

C. Before digitizing or purchasing of documents by third parties, protected personal 

identifier information, as defined in the Inspection of Public Records Act, shall be 

redacted. 
 

D. Documents containing health information that relates to and identifies specific 

individuals as patients are exempt as a public record pursuant to §14-6-1 NMSA. 

 

E. Discharge papers of a veteran of the armed forces of the United States recorded in the 

office of the county clerk shall be segregated from public records in the office of the 

county clerk.  Discharge papers recorded before July 1, 2005 that have been 

commingled with public records and that remain unsegregated are available for 

inspection in the office of the county clerk but shall not be copied, digitized, or 

purchased by any third party, except by those persons authorized in this section. As the 

technology becomes available, county clerks shall segregate commingled discharge 

papers from the public records in the office of the county clerk. Discharge papers 

recorded in the office of the county clerk are available only to: 

• the veteran who filed the papers; 

• the veteran's next of kin; 

• the deceased veteran's properly appointed personal representative or executor; 

• a person holding the veteran's general power of attorney; or 

• a person designated by the veteran in an acknowledged statement to receive the 

records. 
 

F. Death certificates that have been recorded in the office of the county clerk may be 

inspected, but shall not be copied, digitized or purchased by any third party unless fifty 

years have elapsed after the date of death and the cause of death and any other medical 

information contained on the death certificate is redacted, in addition to redaction of 

protected personal identifier information. Death certificates and other vital records 

recorded in the office of the county clerk are exempt from the restrictions contained in 

Subsection A of §24-14-27 NMSA 1978.  The act of recording a death certificate in the 
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office of the county clerk is considered a convenience; provided that no person shall be 

required to record a death certificate in the office of the county clerk to effect change of 

title or interest in property. 

 

6.19 Disclosure of Records (§24-14-27 NMSA) 
A. It is unlawful for any person to permit inspection of or to disclose information 

contained in vital records or to copy or issue a copy of all or part of any record except as 

authorized by law. 

 

B. The department shall provide access to record level data required by the New Mexico 

health policy commission and the health information system created in the Health 

Information System Act [§24-14A-1 NMSA 1978]. The New Mexico health policy 

commission and the health information system may only release record level data 

obtained from vital records in the aggregate. For the purposes of this subsection, 

"record level data" means one or more unique and non-aggregated data elements 

relating to a single identifiable individual. The department may authorize the disclosure 

of data contained in vital records for other research purposes. 

 

C. When one hundred years have elapsed after the date of birth or fifty years have elapsed 

after the date of death, the vital records of these events in the custody of the state 

registrar shall become open public records, and information shall be made available in 

accordance with regulations that provide for the continued safekeeping of the records; 

provided that vital records of birth shall not become open public records prior to the 

individual's death. 

 

6.20 Penalties (§24-14-31 NMSA) 
A. Except for violations of §24-14-18 NMSA, any person is guilty of a fourth 

degree felony and shall be sentenced pursuant to the provisions of §31-18-15 NMSA, 

who willfully and knowingly: 

1. makes any false statement or supplies any false information in a report, record or 

certificate required to be filed; 

2. with the intent to deceive, alters, amends or mutilates any report, record or 

certificate; 

3. uses or attempts to use or furnishes to another for use for any purpose of deception 

any certificate, record, report or certified copy that has been altered, amended or 
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mutilated or that contains false information; or 

4. neglects or violates any of the provisions of the Vital Statistics Act or refuses to 

perform any of the duties imposed upon him by that act. 

 

B. Any person who willfully and knowingly permits inspection of or discloses information 

contained in vital statistics records of adoptions or induced abortions or copies or 

issues a copy of all or part of any record of an adoption or induced abortion, except as 

authorized by law, is guilty of a fourth degree felony and shall be sentenced in 

accordance with the provisions of the Criminal Sentencing Act (§31-18-1 NMSA). 

 

6.21 Right to Inspect Public Records; Exceptions (§14-2-1 NMSA) 
A. Every person has a right to inspect public records of this state except: 

1. records pertaining to physical or mental examinations and medical treatment of 

persons confined to an institution; 

2. letters of reference concerning employment, licensing or permits; 

3. letters or memoranda that are matters of opinion in personnel files or students' 

cumulative files; 

4. law enforcement records that reveal confidential sources, methods, information or 

individuals accused but not charged with a crime. Law enforcement records include 

evidence in any form received or compiled in connection with a criminal 

investigation or prosecution by a law enforcement or prosecuting agency, including 

inactive matters or closed investigations to the extent that they contain the 

information listed in this paragraph; 

5. as provided by the Confidential Materials Act (§14-3A-1 NMSA 1978); 

6. trade secrets, attorney-client privileged information and long-range or strategic 

business plans of public hospitals discussed in a properly closed meeting; 

7. tactical response plans or procedures prepared for or by the state or a political 

subdivision of the state, the publication of which could reveal specific 

vulnerabilities, risk assessments or tactical emergency security procedures that 

could be used to facilitate the planning or execution of a terrorist attack; and as 

otherwise provided by law. 

 

B. Protected personal identifier information contained in public records may be redacted  

by a public body before inspection or copying of a record. The presence of protected 

personal identifier information on a record does not exempt the record from inspection. 
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Un-redacted records that contain protected personal identifier information shall not be 

made available on publicly accessible web sites operated by or managed on behalf of a 

public body. 

 

6.22 Recording of Water Rights (§72-1-3 NMSA) 
When a person, firm or corporation claims to be an owner of a water right, the claimant 

may make and file in the office of the state engineer a declaration on a form prescribed by 

the engineer, or he may record his claim in the office of the county clerk in the county 

wherein the claim is located. All permits or documents which grant, define or limit water 

rights shall also be recorded in the office of the clerk in that county in which the claim is 

situated (§72-5-21 NMSA). Underground water rights must be recorded with the state 

engineer and may also be recorded in the office of the county clerk (§72-12-5 NMSA). 

 

6.23 Recording of Orders Organizing a Conservancy District  

 (§73-14-16 NMSA)  
Within 30 days after a conservancy district has been declared a corporation by the court, 

the clerk is required by law to transmit to the state corporation commission and the 

probate clerk and ex officio recorder copies of the findings of the court which incorporated 

the conservancy district. The county recorder can charge $1.00 for filing and the state 

corporation commission can charge $5.00 for filing. The clerk is also required to keep a file 

of all papers received in connection with a conservancy district (§73-18-42 NMSA) and to 

index all such instruments received for filing. 

 

6.24 Miscellaneous Recording Activities 
From time to time the county clerk may be called upon to record miscellaneous 

instruments. Some of these instruments and the statutes which the clerk may wish to 

consult are listed below: 

• Preservation of State Law (§2-2-2 NMSA) 

• Recording Bonds of County Officers (§10-2-8 NMSA) 

• Orders Appointing Commissioners (§19-4-29 NMSA) 

• Municipal Annexation (§3-7-17 NMSA) 

• Recording Petitions Ordering Changes of Names (§40-8-1 NMSA) 

• Filing Notice of Levy on Real Estate Recording and Indexing (§39-4-5 NMSA) 

• Notice and Filing Release of Levies (§39-4-4  39-4-6 NMSA) 
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• Recording of Marriage Settlement or Separation Contracts (§40-2-5 NMSA) 

• Recording of Notice of Lis Pendens (§38-1-14 NMSA) 

• Recording of Money Judgments (§39-1-6 NMSA) 

• Recording transcripts of judgments (§39-1-7 NMSA) 

• Recording of Warehousemen Bond & Numbering of Licenses (§56-6-3  56-6-4 NMSA) 

• Recording of Liens (§7-1-38 NMSA) 

• Recording of tax liens (§7-1-39 NMSA) 

• Release of Liens (§7-1-39 NMSA) 

• Recording of Osteopathy Licenses (§61-10-13 NMSA) 

• Registration of Chiropractors (§61-4-6 NMSA) (Repealed as of July 1, 1986) 

• Recording of Placement Marks (§61-23-1 NMSA) 

• Recording of Powers of Attorney (§47-1-7 NMSA) 

• County Recording Index (§14-9-4 NMSA) 

• Fees for Conveyances to State and Public Corporations (§14-9-7 NMSA) 

 

6.25 Filing for Record; Effect; Reception Book (§14-9-4 NMSA) 
The time of the recording of an instrument shall be the time of its deposit in the office of 

the county clerk and his entry thereof in the reception book as herein provided. It shall be 

the duty of every county clerk immediately on the receipt for record of any deed, mortgage 

or other writing affecting the title to real estate, to enter the same by the name of the 

grantor, mortgagor or other persons [person] whose title is affected thereby, in a proper 

book, arranged in alphabetical or numerical order, to be known as the reception book, 

together with the date, hour and minute of such record. Any county clerk failing to make 

such entry immediately, shall be punished by a fine of one hundred dollars [($100)], and 

shall also be liable for damages to any person injured by such neglect, to the extent of such 

injury. 

 

 
 

• County Recording Index (§14-9-4 NMSA) 

• Fees for Conveyances to State and Public Corporations (§14-9-7 NMSA) 

 

6.26 Indexing 
Indexing is a set of books used to record complete and accurate data concerning 

INDEXING 
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instruments of record affecting real property. Authority for maintaining these records is 

found in §14-10-1. All real estate is to be indexed electronically or listed alphabetically as 

well as in their reverse order in the same manner. All property descriptions are to be 

according to numbers, metes or bounds, and if not possible, from tracts described by some 

appropriate title or the owner's name. §14-10-5 NMSA requires that a standard form of 

index be used throughout the state. 

 

6.27 Method of Copying Original Documents and Destruction of 

 Obsolete Documents (§14-1-1, §14-1-3, §14-1-8 NMSA) 
Whenever any document on file with the county clerk is in danger of being destroyed or 

damaged, the clerk may, upon the authorization of the BOCC, have a true and correct copy 

of the original made and filed in the office of the county clerk. Copies may be made in any 

manner in which the clerk determines would be the best to correctly exemplify the original. 

 

The period of time that a certain record must be retained is known as it's "retention 

period". 

http://164.64.110.239/nmac/parts/title01/01.021.0002.htm 

 

The record retention period for records is determined by their administrative, fiscal, 

historical, and legal value. Retention periods shall be extended until all current litigation, 

current claims or audit exceptions involving a record have been resolved or concluded. If 

the clerk intends to destroy any records, he is required to give notice by registered or 

certified mail to the state's record administrator in Santa Fe of: 

• the date the destruction is proposed to take place, and 

• the type and date of the records he intends to destroy 

 

Such notice must be sent at least 60 days before the date of the proposed destruction. 

 

If the state records administrator wishes to preserve any of the records, the official shall 

allow the state records administrator to have the documents by calling for them at the place 

of storage. 

 

The state records center has also requested that all books prior to 1912 be sent to their 

office after they have been microfilmed by the clerk. 

http://164.64.110.239/nmac/parts/title01/01.021.0002.htm
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The state board center has a booklet which further describes the records which can be 

destroyed by local officials. A copy of this publication is available through: 

 

State Record Center and Archives  

1205 Camino Carlos Rey 

Santa Fe, New Mexico 87505 

 

https://www.srca.nm.gov/functional-retention-disposition-schedules/ 

 

Records retention and disposition schedules are filed as state rules and are compiled in the New 

Mexico Administrative Code (NMAC). The official rule for Functional Retention and Disposition 

Schedule is the §1.21.2 NMAC. 

 

  

https://www.srca.nm.gov/functional-retention-disposition-schedules/
https://164.64.110.134/parts/title01/01.021.0002.html
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CHAPTER 7 
THE DUTIES AS EX-OFFICIO CLERK TO THE BOARD OF 

COUNTY COMMISSION (BOCC) 
For more information on this chapter, take NM EDGE classes 

CL 100- Roles and Responsibilities of NM County Clerks, CPM 153- Public Meetings 
 

Among the many duties that the New Mexico statutes assign to the county clerk, is that of serving 

as the ex-officio clerk for the Board of County Commissioners (BOCC). The county clerk is required 

to attend sessions of the board in person or by his deputy; to keep the seals, records and creates 

minutes of the board; to make regular entries of all the board's resolutions and decisions on 

all questions concerning the raising of money; to record the vote of each commissioner on any 

question concerning the raising of money; to record the vote of each commissioner on any 

question submitted to the board if required to do so by any member; to sign all orders issued by 

the board for the payment of money and record the receipts of the county treasurer and 

expenditures of the county; to preserve and file all accounts acted upon by the board; and to 

perform special duties as required by  law (§4-40-3,4 NMSA 1978). 
 

7.1 Clerk of the County Board of Finance 
The Board of County Commissioners constitutes the county board of finance. As such, they 

coordinate with the county treasurer to determine the qualifications and selection of banks 

and savings and loan associations to receive the public monies of the county and of certain 

special districts within the county. The county clerk serves ex-officio and without additional 

compensation as the clerk of the board of finance (§6-10-8 NMSA). The duties are identical 

to those for attending, recording, and preparing minutes as for the BOCC meetings. 
 

7.2 Accounts and Claims 
It is the duty of the clerk to indicate, upon every account audited, approved, and allowed by 

the Board of County Commissioners, the amount so allowed. All accounts, before being 

allowed and warrants drawn, are to be verified by an affidavit administered by the clerk or 

other officer authorized to administer oaths. 
 

The affidavit is to be in the following words, endorsed upon the bill or attached to it under 

seal: "I do solemnly swear (or affirm) that the within and aforementioned account is true 

and correct and that the services have been rendered (or articles have been furnished) as 

stated, and that no part thereof has been paid." 
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A clerk who willfully fails or refuses to perform these duties or violates these provisions is 

guilty of a misdemeanor, and, upon conviction before a district court, is to be punished by a 

fine of not less than $50 nor more than $100 for each offense. 

• County orders are to be signed by the chair of the Board of County Commissioners and 

attested to by the clerk. 

• The orders are to specify the nature of the claim for which they were issued, and money 

is not to be paid from the county treasury without such orders (§4-45-4 NMSA). 

• Every order is to be numbered, and that date, amount, number of the order and the 

name of the person to whom it is issued are to be entered in a book kept in the clerk's 

office for that purpose. 

 

The clerk's duties as budget officer are spelled out in an accounting manual provided by the 

Department of Finance and Administration, so these duties therefore, will not be detailed 

in this document. The Board of County Commissioners, in some counties, has delegated 

budgetary duties to a county manager or to a finance director. Nonetheless, the county 

clerk is still required to sign all warrants and orders. 

 

When any claim is disapproved by the Board of County Commissioners, the person making 

the claim may appeal to the district court pursuant to §1-3-39.1 NMSA. 

 

The Board of County Commissioners, at their annual January meeting of each year, or  

more often if deemed necessary, is to reconcile the returned orders of the clerks to the 

county treasurer's records. (§4-45-7 NMSA). 

 

7.3 Newspaper Subscriptions 
An interesting and somewhat archaic statutory duty (like a few of the other above described 

statutory duties) is that which requires the clerk to subscribe to each newspaper printed 

and published in the county (§4-40-7 NMSA). 

 

The clerk is also charged with preserving every copy of each newspaper and arranging to 

have them properly bound and available for free inspection by the public (§4-40-8 NMSA). 

 

Alternatively, and in accordance with the conditions in the statute, the clerk may microfilm 

these papers pursuant to §14-3-15 NMSA. The subscription prices and binding cost are to 

be paid out of the county’s general fund (§4-40-9 NMSA). Upon approval by the BOCC, the 
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clerk may make indefinite loans of files of newspapers not in current demand to libraries of 

state educational institutions or public libraries for the purpose of preserving historical 

source material. 

 

7.4 The Open Meetings Act 
All meetings for the discussion of public business are mandated to be open to the public by 

the Open Meetings Act, §10-15-1 et seq, NMSA, with some exceptions which allow 

discussions but not final action to be conducted in closed session. There are some specific 

procedural aspects to convening in closed session pursuant to one of the exceptions and the 

clerk should assist the board with this if needed.  When in doubt consult with your county 

attorney. 

 

The justifications for a closed session are as follows: 

1. Meetings pertaining to the issuance, suspension, renewal, or revocation of a license, 

except evidentiary hearing and final actions taken (i.e. roll call vote). 

2. Limited personnel matters (discussion of hiring, promotion, demotion, dismissal, 

assignment, or resignation of or the investigation into complaints against public 

employee) except final actions taken must be in public by roll call vote. 

3. Deliberations in connection with an administrative adjudicatory (trial type) proceeding 

in which individual legal rights, duties, or privileges are determined - except evidentiary 

hearing and final action (i.e. roll call vote) must occur in public. 

4. Discussion of personally identifiable information about individual students. 

5. To discuss bargaining strategy preliminary to collective bargaining sessions between 

policy-making body and representatives of the collective bargaining unit and collective 

bargaining sessions at which policy-making body and unit representatives are present. 

6. Meetings re: sole source purchases exceeding $2500.00 AND meetings to discuss 

contents of competitive sealed proposals solicited pursuant to the Procurement Code 

during the contract negotiation process except final action (i.e. roll call vote) shall be in 

public. 

7. Meetings subject to attorney-client privilege pertaining to pending or threatened 

litigation in which public body is or may become a participant. (Note: NM case law 

holds that it does not violate the Act for the board to authorize the filing of a lawsuit in 

closed session, without voting in open session to do so). 

8. Meetings re: discussion of purchase, acquisition or disposal of real property or water 

rights. 
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9. Meetings of public hospital boards which receive less than 50% operating budget from 

direct public funds where strategic and long-range business plans are discussed. 

 

7.14.1  §10-15-1 (I) describes how to properly close a meeting: 
If the board is already in a duly noticed meeting, a motion to close is made stating the 

subject to be discussed with reasonable specificity and stating the authority for closure 

(see above list). The motion must be passed by majority roll call vote. 

 

Note: If action (other than a decision to file suit on behalf of the county) is to be taken 

as a result of matter discussed in closed session, then the matter must have been also 

listed on the agenda with reasonable specificity. However, if the public body is not 

already in a duly noticed open meeting, it cannot hold a closed meeting until the proper 

notice is given (according to the board’s annual notice resolution consistent with the 

Open Meetings Act) regarding the fact that the closed meeting will be held, stating the 

authorization (see above list) for the closed meeting, and stating with reasonable 

specificity the subject to be discussed. 

 

7.14.2  §10-15-1 (J) of the Open Meetings Act  
 After any closed meeting, a board member must state, and the minutes must reflect, 

that the matters discussed in closed session were limited to only those specified in the 

motion or in the Notice of the Separate Closed Meeting. 

 

 One of the more challenging aspects of complying with the Open Meetings Act is that 

of preparing the draft minutes in a timely manner, especially if the BOCC holds 

meetings more than once monthly, or if the BOCC has expressed a desire for verbatim 

or very detailed minutes. The Act requires that draft minutes be ready for public 

inspection within ten days of the meeting, and requires that only the essential facts 

about the meeting be included: the date, time and place; the members present, 

whether a quorum was present, and a brief description of the issues considered, the 

positions of each person that spoke on the issue and the vote of each commissioner 

and whether the item was approved or not. The draft minutes are to be included on the 

board’s next meeting agenda for approval. 

 

 If the clerk is having difficulty keeping up with the minutes, it may be due to the 

frequency of BOCC meetings, the detail desired to be reflected in the minutes by the 
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BOCC, the availability of staff to transcribe minutes and any time line for submittal to 

the county manager of an item for inclusion on the board’s next agenda. Sometimes 

the agenda for the next meeting (when the minutes from the previous meeting are 

required by law to be approved) is being put together even as the minutes are being 

taken by the clerk. 

 Open Meetings Act is simple to understand and is liberally construed in favor of the 

public. The D.A. and the Attorney General are authorized to investigate and to 

prosecute any violations of the Act, and the Act imposes penalties for said violation, 

including fines and nullification of official action taken in violation of the Act. The 

attorney general’s office has an excellent publication that states the requirements of 

the Open Meetings Act, then explains the law, then gives specific and commonly 

encountered hypothetical examples applying the law; each county clerk should 

familiarize himself/herself with it. 

 

7.5 The New Mexico Inspection of Public Records Act 
The person given the responsibility as custodian of records will have very short time 

deadlines to respond to requests for public documents. For example, a response at a 

minimum acknowledging the request is due within three days of receipt of the request, and 

if possible the production of the requested document for inspection. 

 

7.5.1 Right to Inspect Public Records; Exceptions  

(§14-2-1 NMSA) 
A. Every person has a right to inspect public records of this state except: 

1. records pertaining to physical or mental examinations and medical 

treatment of persons confined to an institution; 

2. letters of reference concerning employment, licensing or permits; 

3. letters or memoranda that are matters of opinion in personnel files or 

students' cumulative files; 

4. law enforcement records that reveal confidential sources, methods, 

information or individuals accused but not charged with a crime. Law 

enforcement records include evidence in any form received or compiled in 

connection with a criminal investigation or prosecution by a law 

enforcement or prosecuting agency, including inactive matters or closed 

investigations to the extent that they contain the information listed in this 
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paragraph; 

5. as provided by the Confidential Materials Act (§14-3A-1 NMSA 1978); 

6. trade secrets, attorney-client privileged information and long-range or 

strategic business plans of public hospitals discussed in a properly closed 

meeting; 

7. tactical response plans or procedures prepared for or by the state or a 

political subdivision of the state, the publication of which could reveal 

specific vulnerabilities, risk assessments or tactical emergency security 

procedures that could be used to facilitate the planning or execution of a 

terrorist attack;  

8. Except for the county’s recorded public property records; and 

9. as otherwise provided by law. 

 

B. Protected personal identifier information contained in public records may be 

redacted by a public body before inspection or copying of a record. The presence 

of protected personal identifier information on a record does not exempt the 

record from inspection. Unredacted records that contain protected personal 

identifier information shall not be made available on publicly accessible web 

sites operated by or managed on behalf of a public body. 

 

• The document need only be produced for inspection and copies do not have to be made in 

advance or provided free of charge. 

• However, if originals are allowed to be inspected, then a staff member should closely 

supervise during the inspection. 

• Reasonable fees may be charged to reproduce the documents for the requestor and 

payment may be required in advance of release of the documents. 

• Information may be requested that takes other forms than paper; for example 

computer files. 

• If inspection is not allowed with fifteen days of the request, then a written letter containing 

specific information relating to the delay must be provided to the requestor; a failure to 

provide this will be deemed a denial of the request. 

• If the request is wrongly denied, there are daily fines that can be imposed upon an 

enforcement action. 

• The clerk should work closely with the department most familiar with the requested public 

information, and if necessary with legal counsel, to determine whether it is indeed public 
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information or whether it might be confidential or otherwise privileged. 

• The attorney general’s office has an excellent publication that states the requirements 

of the Public Records Act, then explains the law, then gives specific and commonly 

encountered hypothetical examples applying the law; each county clerk should become 

familiar with it. 

 

7.6 Service of Process Against the County 
In all legal proceedings against the county, required to be brought in the name of the 

BOCC, and sometimes naming other county defendants in their official capacities, process 

is required to be served on the county clerk. The clerk is not authorized to accept service of 

process of a complaint against a county employee in his personal or individual capacity on 

behalf of that person; only suits against official capacity defendants are validly accepted by 

the clerk. The statute requires the clerk to then notify the D.A. and to present to the BOCC 

at its next meeting “all information he has in regard to the suit or proceedings.” 

 

In practice, all complaints are immediately transmitted by the clerk to the county’s legal 

counsel (typically not the D.A.) And all information relating to the claim will be discussed 

with the BOCC in a closed session between it and its legal counsel. All notices of potential 

claims (tort claim notices) are also forwarded to the legal representative, county manager 

and department named in a claim notice, but not with the urgency of a formal complaint 

already filed in court, which have deadlines that start to run against the county the moment 

it is served. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



72 | P a g e   

 
NOTES 

 
 

 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 

 



73 | P a g e   

CHAPTER 8 
THE COUNTY CLERK’S DUTIES TO ISSUE MARRIAGE 

AND OTHER LICENSES 
For more information on this chapter, take NM EDGE classes 

CL 109- Verifications in the NM County Clerks’ Office 
 

Another important function of the county clerk is that of issuing various licenses for various 

privileges or rights granted by state law. 
 

8.1 Marriage Licenses 
The most common license and the most frequently issued license is the marriage license. 

Every couple desiring to marry in New Mexico must obtain a license from a county clerk 

and return the license for recording after the marriage ceremony (§40-1-10 NMSA). The 

clerk is not to issue a license to anyone under the age of majority without parental consent. 

If in doubt as to an applicant's age, the clerk is to require proof of age. 
 

The fee for issuing, acknowledging, and recording a marriage license and marriage 

certificate is set by law at $25.00 (§40-1-11 NMSA). The form of application for marriage 

license and the form of the marriage certificate are prescribed by law also (§40-1-18 

NMSA). 
 

Restrictions on marriage of minors (§40-1-6 NMSA) 

A. The county clerk shall not issue a marriage license to an un-emancipated person 

sixteen or seventeen years of age, and no person authorized by the laws of this 

state to solemnize marriages shall knowingly unite in marriage any person 

sixteen or seventeen years of age, unless the minor first receives the written 

consent of each of the minor’s living parents as shown on the minor’s certificate 

of birth, or the district court has authorized the marriage of such person upon 

request of a parent or legal guardian of the person for good cause shown, and a 

certified copy of the judicial authorization is filed with the county clerk. 

 

B. The county clerk shall not issue a marriage license to any person under sixteen 

years of age, and no person authorized by the laws of this state to solemnize 

marriages shall knowingly unite in marriage any person under sixteen years of 

age, unless the children’s or family court division of the district court has first 

authorized the marriage of the person upon request of a parent or legal guardian 
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of the person in settlement of proceedings to compel support and establish 

parentage, or where an applicant for the marriage license is pregnant, and a 

certified copy of the judicial authorization is filed with the county clerk. 

 

8.2 Business Registration Licenses 
Counties are authorized to regulate business operations in the interest of the community’s 

health and welfare under the authority of the statute that grants counties the same powers 

as municipalities. If the county adopts such an ordinance, it shall charge a business 

registration fee of $35.00 per year. This may be pro-rated for seasonal businesses that 

operate for only part of the year (§3-38-3 NMSA). 

 

8.3 Liquor Licenses 
The county government plays a part in the state’s processes under the Liquor Control Act 

for the granting of liquor licenses. The application for a new license for example requires 

that the applicant obtain the approval of the governing body of the local option district in 

which the proposed liquor license premises is to be located. This involves a public hearing 

that is coordinated between the state and the county clerk’s office on behalf of the board 

and the county. The clerk handles the specific notice and publication duties as directed by 

the state and the Liquor Control Act. Public hearings on issues of liquor license transfers 

and newly issued licenses and canopy licenses are open to the public. If the BOCC 

disapproves a request for liquor license transfer or issuance, the BOCC’s minutes must 

reflect evidentiary findings that support its decision. The governing body ensures that the 

state is informed of the board’s decision after the public hearing. 

 

8.4 Other Miscellaneous Licenses and Permits 
New Mexico law requires that all warehousemen file with the county clerk a surety 

company bond in the sum of $5,000, payable to the state and approved by the district 

attorney of the district court before being allowed to issue negotiable warehouse receipts. 

The county clerk is authorized to file the surety bond and to number the licenses issued 

under this act with consecutive numbers following the name of the county  

(§56-6-3, 4 NMSA). 

 

Each county has its own set of local ordinances passed to address the issues of their 

particular county. Some of these ordinances may require permits to be obtained at the 
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office of the county clerk. One example is circus permits. It is not possible to identify herein 

the many different types of licenses and permits that the various clerks’ offices around the 

state are charged with issuing on behalf of their county government. 
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CHAPTER 9 

DUTIES AS CLERK OF NM PROBATE COURT 
For more information on this chapter, take NM EDGE classes 

CL 108- Overview of Probate Law & Probate Forms, PJB 101- Bridging the Gap for New Probate 
Judges 

 
9.1 The Clerk’s Role and Authority as it Relates to the Probate 

 Court 
Unless otherwise provided for by law, the county clerk is to serve as clerk of the probate 

court (Art. VI, Sec. 22). The primary purposes of the Probate Code, Chapter 45 of the New 

Mexico Statutes Annotated, is to simplify and clarify the laws concerning the affairs of 

decedents, missing persons, minors, and incapacitated persons; to ascertain and effectuate 

the intent of a decedent in the distribution of his property; to promote speedy and efficient 

settlements of the estate of a decedent; and to facilitate the use and enforcement of certain 

trusts (§45-1-101 NMSA). 

 

• The clerk is required to index and keep a record of probate action documents filed in 

the probate court including petitions, applications, demands for notices, demands for 

bonds, and any orders issued by the district or probate courts. 

• After payment of required fees, the clerk is required to issue certified copies of any 

 probated wills or letters issued to personal representatives. 

• Certificates relating to probated wills must show whether the decedent was a resident of 

New Mexico and whether the probate was formal or informal.  Also, the certificates 

must give the names and addresses of any known heirs to the will. 

• Formal probates are handled by the district court, and informal probates may be 

handled by either the district court or the probate court (§45-1-302 NMSA). 

• The probate code imposes record keeping duties on the district court clerk for probate 

actions filed in district court, and on the county clerk as the clerk for the probate judge 

in informal proceedings. Therefore, when reference herein is made to the “clerk”, it may 

 technically apply to both the district court clerk and the county clerk, but for purposes 

of this manual, refers to the duties of the county clerk. 

 

9.2 Coordination with District Court 

The law gives the power to presiding district court judges in their discretion, “if convenient 

or desirable”, to require the presiding district judge to order that the records of the 
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informal probate proceedings of a particular county be kept under the supervision of the 

probate court or clerk of the probate court of such county for such period of time as the 

district judge may determine (§45-1-305 NMSA). New Mexico District Court Rule of Civil 

Procedure, Rule 1-095 addresses these overlapping functions, clarifying the distinct roles of 

district court clerk versus county clerk as probate court clerk in a manner to avoid 

duplication of effort, and at the same time to enhance the efficiency of the judicial process 

as it relates to each probate action. 
 

This Rule provides as follows: 

A. Applicability of rule. This rule shall apply to informal probate proceedings filed in 

the probate court. 
 

B. Initial pleadings. At the time an informal probate proceeding is filed, the probate 

court shall advise the clerk of the district court in writing of the style of the case and the 

names and addresses of the party filing the initial pleading and his attorney, if any. 

Upon the appointment of a personal representative in an informal proceeding, the 

probate court shall advise the clerk of the district court in writing of the names and 

addresses of the personal representative and his attorney, if any. When the informal 

probate proceeding is closed, the probate court shall furnish to the clerk of the district 

court a copy of the docket sheet for said proceeding showing all entries. The district 

court shall retain such information as a part of its records. 
 

C. Filing of documents. After furnishing a copy of the docket sheet, the probate court 

shall, promptly upon the filing of any document with the probate court, cause to be 

furnished to the clerk of the district court notice of the type of document so filed and 

date of filing. If any such document shall evidence the appointment of a personal 

representative or any change in the name or address of a personal representative, the 

notice shall include the name and address of the personal representative, or any change 

therein. The clerk of the district court shall enter such information on its copy of the 

appropriate docket sheet. 

 

D. Copies of documents. The clerk of the probate court shall, upon request and 

payment of fees required by law, furnish a certified copy of any document filed in an 

informal probate proceeding in the probate court. The obligation of the clerk of the 

district court to issue certified copies is limited to copies of documents actually filed in 

the district court. 
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E. Docket fee. If application for informal probate of a decedent's estate has been filed 

with the probate court and a claimant presents a claim against the estate by filing claim 

with the district court pursuant to §45-3-804 NMSA, the clerk shall require payment of 

the docket fee required for filing other civil cases and shall promptly furnish to the 

probate court a copy of such claim. 

 

F. Demand for notice. If a demand for notice is filed with the clerk of the district court 

pursuant to §45-3-204 NMSA, and an informal proceeding is then pending in the 

probate court, the clerk of the district court shall promptly furnish a copy of such 

demand to the clerk of the probate court. If at the time of filing such demand there is no 

proceeding pending in either the district court or the probate court, and an informal 

proceeding is thereafter brought in the probate court, the clerk of the district court shall 

promptly furnish a copy of such demand to the clerk of the probate court upon receipt 

of copy of the docket sheet provided for in Paragraph B of this rule. Further, upon being 

furnished the name and address of a personal representative, the clerk of the district 

court shall mail a copy of the demand to the personal representative as required by §45-

3- 204 NMSA 1978. NMRCP 1-095 [Emphasis added]. 

 

9.3 County Must Furnish Office and Supplies for the Probate 

 Judge (§34-7-6 NMSA)  
The Board of County Commissioners of each county in this state shall provide a suitable 

office for the accommodation of the probate judge of the county, and shall furnish all 

stationery, and such other things as may be necessary for the prompt discharge of the 

duties of said judges. 

 

9.4 Permanent Storage of Probate Records 
The archives of the probate judge's office are to be under the clerk's charge 

(§34-7-7 NMSA). Probate clerks are required to keep records of receipts and 

disbursements, current accounts, decedents' estates, bonds and wills. The record of receipts 

and disbursements is to be kept in a separate book and is to indicate from whom money 

was received, all warrants against the county treasury, and the purposes of each warrant 

(§34-7-17 NMSA). The record of accounts current for the year is to be open to public 

inspection (§34-7-18 NMSA). Clerks who fail to discharge their duties with respect to either 

of these records are guilty of a misdemeanor (§34-7-19 NMSA). The record of decedents' 
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estates is to include the name of every deceased person whose estate is administered and 

the date of his death; the names of all his heirs in law, devisees, legatees, and widow, 

together with their ages and places of residence as can be determined; a note of every sale 

of real estate made under order of the probate or district court; a brief account of every step 

or proceeding in the course of the administration of estates; and, for each of the last two 

items, a reference to the volume and page of the court record where a complete record can 

be found (§34-7-20 NMSA). Finally, the record of wills and bonds is to include all bonds 

given by personal representatives, conservators, and guardians and all wills admitted to 

probate (§34-7-21 NMSA). 
 

9.5 Fees 
The clerk is authorized to collect the following fees:  $30.00 for docketing each case plus 

$.15 additional per folio for any excess of twenty folios; $.50 for making an itemized bill of 

costs when demanded; $1.00 for making and certifying to a transcript of judgment; $.50 

for taking an acknowledgment and affixing his seal if one person acknowledges plus $.25 

for each additional person; $.10 per folio of one hundred words for making copies of 

records or papers and $.03 per folio for carbon copies; $.50 for a certificate and seal 

authenticating any paper as a true and correct copy, and fees provided by law for making 

and certifying transcripts on appeal or certiorari to any court (§34-7-14, §34-7-15 NMSA). 

No other fees are to be collected, and all other services are to be without compensation 

(§34-7-16 NMSA). 
 

9.6 Appointment of Personnel 
With the consent of the probate judge, the clerk may appoint one deputy clerk of the 

probate court. The clerk is responsible for the acts of the deputy, and the deputy may not 

receive any additional salary or compensation. His compensation may be taken from the 

pay and fees of the clerk who appoints him as agreed upon between the deputy and the 

clerk (§34-7-22 to §34- 7-25 NMSA). In practice, the clerk requests payment from the 

BOCC, who actually have the power to set the salary which is to be paid to the deputy clerks 

(§4-38-19 NMSA). 

 

9.7 Checklists and Glossary 
The following checklists, descriptions, and glossary of terms provide some of the basic 

probate procedures and terminology that may be helpful to county clerks in carrying out 

their role as clerk of the probate court. 
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9.8 Informal Probate Proceedings 
The proceeding is commenced by filing with the probate or district court  

(§45-3-301 NMSA): 

A. Every application for informal probate of a will or for informal appointment of a 

personal representative (PR), other than a special or successor representative, shall 

contain the following: 

• a statement of the interest of the applicant; 

• the name and date of death of the decedent; his age and the county and state of his 

domicile at the time of death; and the names and addresses of the spouse, children, 

heirs and devisees and the ages of any who are minors so far as known or 

ascertainable with reasonable diligence by the applicant; 

• if the decedent was not domiciled in New Mexico at the time of his death, a 

statement showing venue; 

• a statement identifying and indicating the address of any personal representative of   

the decedent appointed in New Mexico or elsewhere whose appointment has not 

been terminated; 

• a statement indicating whether the applicant has received a demand for notice, or is 

aware of any demand for notice, of any probate or appointment proceeding 

concerning the decedent that may have been filed in New Mexico or elsewhere; and 

• a statement that the time limit for informal probate or appointment as provided in 

§45-3-101 through §45-3-1204 NMSA 1978 has not expired either because three 

years or less have passed since the decedent's death, or, if more than three years 

from death have passed, that circumstances as described by §45-3-108 NMSA 1978 

authorizing tardy probate or appointment have occurred. 
 

B. An application for informal probate of a will shall state the following in addition to the 

statements required by Subsection A of this section: 

• that the original of the decedent's last will is in the possession of the court, or 

accompanies the application, or that an authenticated copy of his will probated in 

another jurisdiction accompanies the application; 

• that the applicant, to the best of his knowledge, believes the will to have been validly 

executed; and 

• that after the exercise of reasonable diligence, the applicant is unaware of any 

instrument revoking the will, and that the applicant believes that the instrument 
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which is the subject of the application is the decedent's last will. 
 

No notice is required on these applications unless a demand for notice has been filed 

with the district court or there is already a personal representative whose appointment 

has not been terminated (§45-3-306 NMSA). 
 

C. §45-1-401 states that if notice of a hearing on any petition is required, and except for 

specific notice requirements as otherwise provided, the petitioner shall cause notice of 

the time and place of hearing of any petition to be given to any person having an 

interest in the subject of the hearing. 
 

Notice shall be given: 

• by mailing a copy thereof at least fourteen days before the time set for the hearing 

by certified, registered or ordinary first class mail addressed to the person being 

notified at the post office address given in his demand for notice, if any, or at his 

office or place of residence, if known; or 

• by service of a copy thereof upon the person being notified in the manner provided 

by the Rules of Civil Procedure for service of summons and complaint in civil 

actions; or 

• if the address or identity of any person is not known and cannot be ascertained with 

reasonable diligence, by publishing a copy thereof at least once a week for two 

consecutive weeks, in a newspaper published and having general circulation in the 

county in which the hearing is to be held or, if there be no newspaper published in 

such county, then in a newspaper of general circulation in such county, the last 

publication of which is to be at least ten days before the time set for the hearing. 
 

D. The court for good cause shown may provide for a different method or time of giving 

notice for any hearings. 
 

E. Proof of the giving of notice shall be made on or before the hearing and filed in the 

proceeding. 

 

F. Informal Appointment (§45-1-302 NMSA). As with all orders, it should be filed. 

 

G. Venue; multiple proceedings; transfer (§45-1-303 NMSA). 

• Subject to the provisions of Section 3-201 (§45-3-201 NMSA), where a proceeding 
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under the Probate Code could be maintained in more than one place in New 

Mexico, the court in which the proceeding is first commenced has the exclusive 

right to proceed. 

• If proceedings concerning the same estate, protected person, ward or trust are 

commenced in more than one court of New Mexico, the court in which the 

proceeding was first commenced shall continue to hear the matter, and the other 

courts shall hold the matter in abeyance until the question of venue is decided, and 

if the ruling court determines that venue is properly in another court, it shall 

transfer the proceeding to the other court. 

• If a court finds that in the interest of justice a proceeding or a file should be located 

in another court of New Mexico, the court making the finding may transfer the 

proceeding or file to the other court. 

 

H. Bond is not ordinarily required of a PR appointed informally except: 
• upon the appointment of a special administrator in some cases, 
• when the will (if present) requires it, or 
• when an interested party (creditor, heir) demands it. This demand must be filed 

with the court and a copy mailed to the personal representative. 
 

I. Prior to receiving letters, a personal representative shall qualify by filing with the 

appointing probate court or district court any required bond and a statement of 

acceptance of the duties of the office (§45-3-601 NMSA) 

 

J. After meeting bond requirements, if any, the probate court issues Letters Testamentary 

(if will is present) or Letters of Administration (if no will). 

 

K. Within 10 days of his appointment, the PR must give notice of his appointment to the 

heirs of the decedent and also to the devisees (if a will is present). This requirement 

does not apply to special administrators (§45-3-705 NMSA). 

• This notice must also be filed with the court. 

 

 

L. Within a reasonable time period the personal representative may publish notice to 

creditors once a week for three successive weeks in a local paper announcing the 

appointment and the personal representative's address and the name of the decedent 

and notifying creditors of the estate to present their claims within four months after the 
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date of the first publication of the notice, if given as provided in Subsection A of this 

section, or within sixty days after the mailing or other delivery of the notice, whichever 

is later, or be forever barred. (§45-3-801 NMSA). This must also be filed with the court 

along with proof of publication. 

 

M. Within three months of his appointment, the PR shall prepare an inventory of the 

decedent's property with an estimate of the value of each item of property and also any 

known encumbrances (§45-3-706 NMSA). The PR may file this with the appropriate 

court and to those who request it. There is no longer any requirement that a formal 

appraisal be made and filed with the court. 

• If any additional property is discovered, the personal representative has a duty to 

file a supplemental inventory (§45-3-708 NMSA). There are no guidelines set forth 

in regard to a PR's failure to file the inventory in a timely manner. It should be 

accepted by the clerk at any time. 

• However, the improper exercise of power concerning the estate can result in liability 

to the personal representative (§45-3-712 NMSA). 

 

N. Within nine months from the decedent's death, the personal representative must file 

the Federal Estate Return. The probate court has no direct interest in this, but the New 

Mexico Estate Tax (if any) is computed from the Federal Return. A verified statement of 

no tax due or of tax paid must be filed with the court some time before the estate is 

closed. 

 

O. Creditors have four months from the first publication of notice to creditors to submit 

claims. Creditors not filing within this time period are permanently barred from making 

claims (§45-3-801 NMSA). 

 

P. After all claims have been settled and all of the decedent's property has been 

inventoried, distribution of the estate may begin. 

• The personal representative must file with the court and mail to all heirs or 

distributees a proposal for distribution setting forth the way the estate will be 

divided (§45-3-906 NMSA). 

• Proof of Notice must be filed with the court by the personal representative for those 

persons entitled to receive the above proposal. 
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Q. After 30 days have passed since the personal representative filed and mailed the 

proposal for distribution, and assuming no objections thereto have been filed with the 

court, the instrument of distribution shall be filed with the court and mailed by the 

personal representative to each distributee. This instrument assigns, transfers, or 

releases the assets   of the estate to the particular distributee (§45-3-906, 907 NMSA). 

 

R. Unless prohibited by order of the district court and except for estates being 

administered in supervised administration proceedings, a personal representative may 

close an estate by filing with the court, no earlier than six months after the date of 

original appointment of a general personal representative for the estate, a verified 

statement stating that the personal representative or a previous personal representative 

has: 

• determined that the time limited for presentation of creditors' claims has expired; 

• fully administered the estate of the decedent by making payment, settlement or 

other disposition of all claims that were presented, expenses of administration and 

estate, inheritance and other death taxes, except as specified in the statement, and 

that the assets of the estate have been distributed to the persons entitled. If any 

claims remain undischarged, the statement shall state whether the personal 

representative has distributed the estate subject to possible liability with the 

agreement of the distributees or it shall state in detail other arrangements that have 

been made to accommodate outstanding liabilities; and 

• sent a copy of the statement to all distributees of the estate and to all creditors or 

other claimants of whom the personal representative is aware whose claims are 

neither paid nor barred and has furnished a full account in writing of the personal 

representative's administration to the distributees whose interests are affected 

thereby, including guardians ad litem appointed pursuant to Section 45-1-403 

NMSA 1978, conservators and guardians. 

 

If no proceedings involving the personal representative are pending in the district court one 

year after the closing statement is filed, the appointment of the personal representative 

terminates (§45-3-1003 NMSA). 

9.9 Formal Probate Proceedings 
As mentioned earlier, the district court has exclusive jurisdiction of formal probate 

proceedings. A proceeding may be commenced informally and later transferred to district 

court for further proceedings at any time. 
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9.10 Probate of Small Estates 
The administration of small estates involves fewer filing and notice requirements. 

The three methods are: 

• Filing an Affidavit of Successor: (§45-3-1201.A. NMSA) 

• No administration is necessary if the only assets will be items of tangible personal 

property presenting no title issues. 

• The heirs can pay creditors and divide the personal property without administration, if 

all tax obligations are met. 

 

9.11 Collection of Personal Property by Affidavit  

 (§45-3-1201 NMSA) 
Thirty days after the death of a decedent, any person indebted to the decedent or having 

possession of tangible personal property or an instrument evidencing a debt, obligation, 

stock or chose in action belonging to the decedent shall make payment of the indebtedness 

or deliver the tangible personal property or an instrument evidencing a debt, obligation, 

stock or chose in action to a person claiming to be the successor of the decedent upon being 

presented an affidavit made by or on behalf of the successor stating that: 

1. the value of the entire estate, wherever located, less liens and encumbrances, does not 

exceed fifty thousand dollars ($50,000); 

2. thirty days have elapsed since the death of the decedent; 

3. no application or petition for the appointment of a personal representative is pending 

or has been granted in any jurisdiction; and 

4. the claiming successor is entitled to payment or delivery of the property. 

 

9.12 Ancillary Administration 
Ancillary administration is the administration over a non-resident decedent's property in 

New Mexico. The administration proceeding should be commenced in any county in New 

Mexico where the decedent had property. Although an original proceeding in New Mexico 

may be commenced in some circumstances, it is not usually the case. If no original 

proceeding has begun in New Mexico, the foreign (out-of-state) personal representative of 

the decedent's estate may file with the district court authenticated copies of the PR's 

appointment, any bond given, and his address. Then after filing an authenticated copy of a 

will and his letters from the other state, the foreign PR may be granted ancillary letters of 

administration informal proceedings in the district court (§45-4-204 NMSA). The estate is 
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then administered in the usual fashion. Thus, the code vests responsibility for ancillary 

proceedings with the district court and makes no specific provision for the jurisdiction of 

the probate court in these matters. Similarly, if real property is included in an estate, but is 

located in another county, the personal representative shall file a copy of the notice of 

administration with the court and record it with the county clerk of that other county. 

 

9.13 Appointment of Special Administrator 
The appointment of a special administrator may be done in either district or probate court.  

It is commenced by filing an application with the court by an interested person. When done 

informally, it is usually for the purpose of protecting the estate prior to appointment of a 

personal representative or if a prior personal representative has died or resigned. When 

done in a formal proceeding by order of the district court on the petition of any interested 

person and finding, after notice and hearing, that appointment is necessary to preserve the 

estate or to secure its proper administration including its administration in circumstances 

where a general personal representative cannot or should not act. If it appears to the 

district court that an emergency exists, appointment may be ordered without notice 

(§45-3-614 NMSA). 

 

9.14 Notice and Waiver Issues 
Any heir, devisee or other interested party can file a waiver of notice for any notice 

requirements under any provision of the code. Such a waiver must be signed by that person 

and filed with the court (§45-1-402 NMSA). 

 

Any person may file a demand for notice with the court requiring that he be given notice of 

any petition, hearing or other proceeding during the course of administering the estate. 

This should be filed with the district court (§45-3-204 NMSA), but apparently, it is being 

filed with the probate court too. Upon filing, the clerk shall mail a copy of this demand to 

the personal representative. 

 

A personal representative appointed by a court of the decedent's domicile has priority over 

all other persons except where the decedent's will nominate different persons to be 

personal representatives in New Mexico and in the state of domicile. The domiciliary 

personal representative may nominate another, who shall have the same priority as the 

domiciliary personal representative (§45-3-203 NMSA). 
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9.15 Glossary of Probate Terms 
• Allowance: A deduction allowed by a court used to provide for the decedent's immediate 

family while that estate is being probated. 

• Ancillary Administration: The administration of a deceased person's estate in a state 

where he/ she had property but which was not domicile. 

• Application: The document filed with the probate court to initiate an informal 

probate proceeding. 

• Bequest: A gift of personal property in a will; also referred to as a "legacy". 

• Codicil: A written document which is a supplement to a will that may alter, modify or 

explain the will. 

• Community Property: That property which is owned in common by a husband and wife: 

normally considered to be that property acquired by either or both during marriage. 

• Conservator: A person who is appointed by a court to manage the estate of a protected 

person. 

• Decedent: The person who has died. 

• Devise: The disposition of real or personal property by a will and when used as a verb, 

means to dispose of real or personal property by will. 

• Domicile: The place where a person has his true fixed and permanent home. 

• Estate: All property left by a decedent in which he had an interest. 

• Fiduciary: Includes the personal representative, guardian, conservator or trustee. 

• Final Account: The document which is filed to close an estate and distribute a 

decedent's property. 

• Formal Proceeding: Probate proceedings conducted before the district court which 

requires notice to interested persons. 

• Guardian: A person who has qualified to have the care, custody or control of a 

person of a minor or incapacitated person. 

• Heirs:  Those persons including a surviving spouse who are entitled under the statutes of 

intestate succession to the property of a decedent. In other words, if a person dies without a 

will, those people who under the law take his property are heirs as distinguished from 

devisees, persons who take under a will. 

• Holographic Will: A will written and signed by the testator with his own hand. 

• Informal Proceedings: Probate proceedings conducted with limited notice 

requirements before the probate court. 
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• Interested Persons: Heirs, devisees, children, spouses, creditors, beneficiaries and 

any others having a property right in, or claim against, an estate. It also includes personal 

representatives and other fiduciaries representing interested persons. 

• Intestate: That condition which exists where an individual dies leaving no will. 

• Issue: A direct descendent, e.g., a child, grandchild, great grandchild, etc. 

• Joint Tenancy: An interest which two (or more) people have in property whereby the law 

assumes that both (all) own an undivided interest in the entire property. 

• Legatee: The person to whom personal property is given by will or by law. 

• Personal Representative: The person's name in a will or determined by law who is 

appointed by the court to manage and be legally responsible for probating a decedent's 

estate. 

• Personality: Personal property. 

• Per capita: A Latin phrase meaning "share and share alike," used to denote a method of 

dividing estate property by giving an equal share to each of a number of persons. 

• Per Stirpes: An estate of a decedent is distributed per stirpes, if each branch of the family 

is to receive an equal share of an estate. When the heir in the first generation of a branch 

predeceased the decedent, the share that would have been given to the heir would be 

distributed among the heir's issue in equal shares. 

• Petition: A written request to the district court for an order after giving notice to all 

interested parties. 

• Probate: The judicial process by which a decedent's estate is distributed pursuant to his 

will or according to the laws of intestate succession. 

• Tenancy in Common: An interest in property in which two or more people own whereby 

the law assumes that each owns a proportionate share of the property that is directly 

related to the number of people who are said to "own" the property. 

• Testate: That condition which exists where an individual dies leaving a previously 

executed will. 

• Testator (Testatrix): The male and female designation for one who makes or has made a 

will. 
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CHAPTER 10 
COUNTY SERVICES & FUNCTIONS OF THE BOCC: ELECTIONS 

For more information on this chapter, take NM EDGE classes 
CL 101- Election Law I, CL 102- Elections Law II, CL 103- Election Law III, CL 104- Clerks 
Calendar & Special Elections, CL 105- Political Parties, Voter Registration & Third Parties 

See also Chapter 15 of the County Commissioners’ Handbook 
 

The election code applies to the following types of elections 

• General Elections 

• Primary Elections 

• Statewide Special Elections 

• Elections to fill vacancies in the office of Representative in Congress 

•  Local Elections (§1-1-19 NMSA) 

 

The Secretary of State, the chief election officer of the State, maintains uniformity in the 

application, operation and interpretation of the New Mexico Election Code. The Secretary of State 

may, subject to the State Rules Act (§14-4-1 through 14-4-9 NMSA), make rules and regulations 

pursuant to the provisions of the Election Code. Copies of such rules and regulations are furnished 

to the County Clerk of each county (§1-2-1 NMSA). No election forms or procedures can be used 

without prior approval of the Secretary of State. 

 

10.1 Election Officers and Boards  
Election board; appointment. (§1-2-6) 

A.  The county clerk on or before forty-two days next preceding a statewide election shall 

appoint the necessary election boards for that election, and before twenty-one days next 

preceding a special election the county clerk shall appoint the necessary election boards for 

that election.  The appointment of the members of each election board shall be in writing 

and delivered to the person receiving the appointment. 

 

B.  The county clerk shall maintain in a public place in the county clerk's office a list of the 

members of the election board, the positions of the election board members and the 

assignments of the election board members.  The list shall be made available at least forty 

days before a statewide election and at least twenty days before a special election and shall 

be updated when changed until forty-five days after adjournment of the state or county 

canvassing board or until forty-five days following any recount, contest or other judicial 

inquiry, whichever is later. 



92 | P a g e   

History: 1953 Comp., § 3-2-7, enacted by Laws 1969, ch. 240, § 28; 1971, ch. 317, § 2; 1975, 

ch. 255, § 12; 1991, ch. 105, § 1; 2019, ch. 212, § 19. 

 

10.2 Precincts and Polling Places  
Precincts; powers of county commissioners. (§1-3-5) 

A.  The board of county commissioners shall by resolution: 

(1) create additional precincts to meet the requirements of Section 1-3-1 NMSA 1978; 

and 

(2) divide, abolish, combine or adjust the boundaries of any precincts as necessary to 

meet legal and constitutional requirements for redistricting. 

 

B.  Any necessary precinct boundary adjustments shall be submitted to the secretary of 

state no later than the first Monday in December of each odd-numbered year to become 

effective January 1 next succeeding the approval of the boundary adjustment.  No 

precinct shall be created, divided, abolished or combined or the boundaries adjusted 

less than four months prior to a statewide election, except by order of the district court. 

 

C.  The county clerk shall notify the secretary of state in writing of any proposed changes in 

precincts or the designation of polling places made by the board of county commissioners 

and shall furnish the current geographical boundaries, designation and word description of 

each new polling place and each new or changed precinct. 

 

D.  The secretary of state shall review all new or changed precinct maps submitted pursuant 

to this section for compliance under the Precinct Boundary Adjustment Act [1-3-10 to 1-3-

14 NMSA 1978] and Section 1-3-1 NMSA 1978. 

 

E.  Precincts shall be designated solely by whole numbers. 

History: 1953 Comp., § 3-3-6, enacted by Laws 1969, ch. 240, § 55; 1975, ch. 255, § 31; 

2019, ch. 212, § 38. 

 

Upon application of the BOCC, the governing board of any school district must permit the 

use of any school building for registration and voting purposes (§1-3-7 NMSA). The BOCC 
may create an alternative polling place within a precinct upon receiving a petition signed by 

at least ten percent of the qualified electors of that precinct (§1-3-7.1 NMSA). 
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The BOCC may create additional polling places or additional precincts and may divide or 

consolidate precincts as necessary to meet legal requirements (§1-3-2,3 NMSA). In 2009, 

the Election Code was changed to provide for the designation of an election precinct as a 

“mail ballot election precinct” by the BOCC, upon the request of the County Clerk, if the 

BOCC finds that the precinct has fewer than 100 voters and the nearest polling place for an 

adjoining precinct is more than 30 miles driving distance from the polling place designated 

for the precinct in question. 

 

The BOCC is permitted by law to consolidate up to 10 precincts into one polling place called 

a Voter Convenience Center (§1-3-4 D (2) NMSA). Those consolidated precincts are subject 

to the same rules that apply to precincts generally in terms of their creation, publication of 

the location and hours of operation, and all other requirements. Additionally, the BOCC 

may designate certain rural precincts as mail ballot only precincts (§1-6-22.1 NMSA). 

 

10.3 Registration of Electors  
Board of registration; board of county commissioners; appointment. (§1-4-34) 

A.  The board of county commissioners shall, at its first regular scheduled meeting in June 

of each odd-numbered year, appoint five voters who shall constitute the board of 

registration for the county; provided that a class B county as defined in Section 4-44-1 

NMSA 1978 shall appoint three voters who shall constitute the board of registration for the 

county. 

 

B.  Members of the board of registration shall not during their service be county employees, 

elected officials or candidates for public office, and not more than two members of the 

board of registration shall be members of the same political party at the time of their 

appointment; provided that: 

(1) a member of the board of registration shall not have changed party registration in 

the two years next preceding the member's appointment in such a manner that the 

member's prior party registration would make the member ineligible to serve on the 

board of registration; and 

(2)  a member of the board of registration shall not continue to serve on the board of 

registration if the member changes party registration after the date of appointment in 

such a manner to make the member ineligible to serve on the board of registration. 
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C.  In the event that a position on the board of registration becomes vacant for any of the 

reasons described in Section 10-3-1 NMSA 1978, the board of county commissioners shall 

appoint a replacement who shall qualify pursuant to Subsection B of this section and serve 

until the expiration of the original term. 

History: 1953 Comp., § 3-4-32, enacted by Laws 1969, ch. 240, § 90; 1975, ch. 255, § 52; 

1981, ch. 136, § 1; 1995, ch. 124, § 5; 2019, ch. 212, § 55. 

 

10.4 Absentee/Early Voting 
Before any general, primary, or statewide special election, the BOCC must adopt a 

resolution creating precincts for absentee voting purposes. An absentee voter precinct is 

created for each state representative district in the County. The boundaries of that precinct 
must coincide with the boundaries of the state representative district, except in multi-

county districts. In these districts, the precinct boundaries coincide with the boundaries of 

that portion of the district lying within the County. 

 

Each precinct must be identified by county name and district number (§1-6-20 NMSA). At 

the time that absentee voter precincts are created or consolidated, the BOCC must 

designate a polling place in each absentee voter precinct (§1-6-22 NMSA). The BOCC must 

also permit absentee voting for all bond elections (§6-15-26 NMSA). Any voter may vote 

absentee ballot in any election (§1-6-3 NMSA). 

 

The county clerk may create alternate voting locations within the county for early voting 

(§1- 6-5.7 NMSA).  Not less than ninety (90) days prior to the election the county clerk 

must fix the hours of operation for alternate voting locations; however, they may not open 

earlier than 7:00 a.m. and may not close any later than 9:00 p.m. 

 

Alternate voting locations must be open for a minimum of eight (8) consecutive hours 

during each day of early voting. In addition, the alternate voting locations must comply 

with seven (7) additional requirements that are set forth in the above referenced statute. 

 

10.5 Use of Paper Ballots 
The 2006 Legislature amended the election law to require the use of paper ballots in 

elections covered by the Election Code. 

• To replace the voting system 
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• To acquire the necessary software 

• For the Secretary of State to purchase the paper ballots for all counties to use on the new 

voting system for primary and general elections and 

• To hold the counties harmless for payments due for voting systems under lease-purchase 

agreements entered into pursuant to Sections 1-9-17 through 1-9-19 NMSA. 

 

10.6 Provisional Paper Ballots 
In 2003, the election code was amended to add methods to enhance voter accessibility to 

the polls. The use of the provisional paper ballot was authorized for certain situations. One 

such situation is when a voter requests to vote at a precinct outside their precinct of 

residence   and the poll workers have no way to verify that the voter is indeed registered to 

vote within the County. The voter is to be allowed to vote using a paper provisional ballot, 
which will be verified later, maintaining the secrecy of the voter’s identity (§1-12-25.2 

NMSA). The 2005 amendment to this statute states that beginning with the closing of the 

polls on election day through the tenth day following the election, the county clerk shall 

notify by certified mail each person whose provisional ballot was not counted of the reason 

the ballot was not counted. The voter shall have until the Friday prior to the meeting of the 

State Canvassing Board to appeal to the county clerk a decision to reject the voter’s ballot. 

 

Also, these provisional paper ballots are to be used if polling hours are extended by court 

order or any other order pursuant to a state law in effect at least ten days before the date of 

that election. The provisional paper ballot cast pursuant to this section shall be separated 

and held apart from provisional paper ballots cast by those not affected by the order. The 

ballot shall be counted if there is no legal challenge to the order extending polling hours 

within ten days of the election; or a legal challenge to the order extending polling hours is 

not sustained (§1-12-27.1 NMSA). The voter must complete the outer envelope of the 

provisional paper ballot with certain minimum requirements as outlined in statute 

(§1-12-25.3 NMSA). 

 

These include: 

• the name and signature of the voter 

• the voter's registered address, both present and former if applicable 

• the voter's date of birth 

• the reason for using the ballot 
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• the precinct and the polling place at which the voter has voted 

• the voter's social security number and 

• sufficient space to list the disposition of the ballot after review by the County Clerk. 

 

A provisional paper ballot shall not be rejected for lack of the information required by this 

section as long as the voter provides a valid signature and sufficient information to 

determine eligibility. 

 

If a voter is required to vote on a provisional paper ballot, the Election Judge shall give the 

voter written instructions on how the voter may determine whether the vote was counted 

and, if the vote was not counted, the reason it was not counted. Further, the County Clerk 

shall establish a free access system, such as a toll-free telephone number or internet web 

site that a voter who casts a provisional paper ballot may access to ascertain whether the 

voter's ballot was counted and, if the vote was not counted, the reason it was not counted. 

Access to information about an individual voter's provisional ballot is restricted to the voter 

who cast the ballot. 

 

10.7 Voting Machines 
The Secretary of State (SOS) is required to provide the county clerk with a sufficient 

number of voting systems, as required by the Election Code (§1-1-1 NMSA), for the conduct 

of primary and general elections. When authorized by the State Board of Finance (BOF), 

the BOCC may acquire new or previously owned systems. 

 

The Secretary of State prescribes by rule, specifications for the proper storage of voting 

systems, which are held in the custody of the county that uses them. The BOCC is 

responsible for the cost of properly storing the voting systems. The SOS must pay from the 

voting system revolving fund for the cost of all hardware, software, firmware, maintenance, 

and support for voting systems certified for use in state elections (§1-9-7.6 NMSA). 

 

State law governing the minimum number of voting machines requires one voting machine 

in each polling location (§1-9-5 NMSA) and an adequate number of booths to ensure voting 

in secret. 
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10.8 County Canvassing Board New 1-13-1  
Post-election duties; county canvassing board. ( §1-13-1) 

A.  The board of county commissioners is ex officio the county canvassing board in each 

county. 

 

B.  The board of county commissioners may designate the board of registration to serve as 

the county canvassing board for the county.  The designation shall be made in the polling 

place resolution adopted pursuant to Section 1-3-2 NMSA 1978 and is valid for all statewide 

and special elections conducted within the county until the expiration of the resolution. 

History: 1953 Comp., § 3-13-1, enacted by Laws 1969, ch. 240, § 303; 2019, ch. 212, § 120. 

 

10.8.1 Post-election duties; county canvassing board; 

certifying results. (§ 1-13-13) 

A.  The county canvassing board shall meet to approve the report of the canvass of the 

returns and declare the results no sooner than six days and no later than ten days from the 

date of the election.  A county canvassing board in a county with more than one hundred 

fifty thousand voters shall meet to approve the report of the canvass of the returns and 

declare the results no sooner than six days and no later than thirteen days from the date of 

the election. 

 

B.  The county canvassing board, immediately upon approval of the report of the canvass of 

the returns of an election, shall issue a certificate of canvass of the results of the election 

and send one copy of the certified results to: 

(1) the county clerk; 

(2) each local governing body with a candidate or ballot question receiving votes from 

 any precinct in the county; 

(3) the secretary of state; 

(4) the state records center; 

(5)  the state canvassing board, in the case of a statewide election or a special state 

election and the results are for candidates or ballot questions voted on by the voters of 

more than one county; and 

(6)  in the case of a municipality whose laws provide for a top-two runoff, the 

municipality and the county clerk, if the results indicate the need for a top-two runoff 

election. 
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C.  On the thirty-first day after any primary or general election, the secretary of state shall 

issue to those candidates entitled by law election certificates, or certificate of nomination in 

the case of the primary election, to all county officers, magistrates and to members of the 

legislature elected from districts wholly within the county.  In addition, the county 

canvassing board, immediately after completion of the canvass, shall declare the results of 

the election and of all ballot questions affecting only precincts within the county. 

 

History: 1953 Comp., § 3-13-14, enacted by Laws 1969, ch. 240, § 316; 1979, ch. 378, § 15; 

2015, ch. 145, § 69; 2019, ch. 212, § 123. 
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CHAPTER 11 WEB RESOURCES 

A partial list of General Sites 
 

NM Counties     

http://nmcounties.org 

 

NM EDGE        

http://nmedge.nmsu.edu 

 

NM Cooperative Extension Service    

http://aces.nmsu.edu/ 

 

State of New Mexico      

http://newmexico.gov 

 

• Attorney General’s Office     

http://www.nmag.gov/ 

• Department of Finance Administration- DFA  

http://www.nmdfa.state.nm.us/ 

• DFA/ Local Government Division –LGD 

http://www.nmdfa.state.nm.us/Local_Government.aspx 

• General Services/State Purchasing 

http://www.generalservices.state.nm.us/statepurchasing/ 

• NM Governor’s Office      

http://www.governor.state.nm.us/ 

• Secretary of State’s Office     

http://www.sos.state.nm.us/ 

• State Land Office      

http://www.nmstatelands.org/ 

• State Treasurer’s Office     

http://www.nmsto.gov/ 

• Tax and Revenue (TRD)     

http://www.tax.newmexico.gov/ 

 

http://nmcounties.org/
http://nmedge.nmsu.edu/
http://aces.nmsu.edu/
http://newmexico.gov/
http://www.nmag.gov/
http://www.nmdfa.state.nm.us/
http://www.nmdfa.state.nm.us/Local_Government.aspx
http://www.generalservices.state.nm.us/statepurchasing/
http://www.governor.state.nm.us/
http://www.sos.state.nm.us/
http://www.nmstatelands.org/
http://www.nmsto.gov/
http://www.tax.newmexico.gov/
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• TRD/Property Tax Division- PTD 

http://www.tax.newmexico.gov/property-tax-division.aspx 

• NM Finance Authority     

http://www.nmfa.net/ 

 

Federal 

• Payment in Lieu of Taxes link to PILT map:  

http://www.tax.newmexico.gov/Businesses/maps.aspx 

 

Publications 

• TRD’s publication: FYI-C120, County Gross Receipts Tax Local Options 

http://www.tax.newmexico.gov/Government/local-option-taxes.aspx 

 

• The Open Meetings Act (OMA) Compliance Guide and a Compliance Checklist 

http://www.nmag.gov/ 

 

• A video that explains both NM’s OMA and the Information & Public Records Act 

http://www.nmag.gov/newsroom/video-clips/omaipra 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.tax.newmexico.gov/property-tax-division.aspx
http://www.nmfa.net/
http://www.tax.newmexico.gov/Businesses/maps.aspx
http://www.tax.newmexico.gov/Government/local-option-taxes.aspx
http://www.nmag.gov/
http://www.nmag.gov/newsroom/video-clips/omaipra
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GLOSSARY 
COMMONLY USED WORDS & TERMS 

 

• Accountability - taking responsibility for your own actions as well as holding others responsible 

for theirs 

• Assessor, County - an elected official who assesses property for taxation 

• Board of County Commissioners (BOCC) - the legislative body of the County 

• Board of Finance - Board of County Commissioners as ex officio 

• Canvassing Board - Board of County Commissioners as ex officio 

• Clerk, County - an elected official serving as custodian of records, commission minutes, and 

elections 

• Code of Ethics - written statement of values Conflict of Interest- when one activity could 

potentially corrupt (or appear to corrupt) another 

• Cooperative Extension Service - serves NM Counties and brings education to rural areas 

• County Classification - based on population and the total assessed valuation of each county at the 

end of the preceding year 

• Per Diem and Mileage - governs reimbursement for travel costs associated with legitimate county 

business 

• Fiduciary Responsibility - the public trust 

• Funds, Designated - specific to the enabling legislation allowing collection (e.g. Fire, Indigent, 

Hospital, etc.) 

• Joint Powers Agreement - an agreement to share power between governmental entities 

• New Mexico Counties - a private non-profit with a public purpose to serve as resource to New 

Mexico Counties 

• New Mexico Constitution - foundation for law and government in New Mexico 

• New Mexico State Statutes - laws created by the New Mexico State Legislature 

• New Mexico State Regulations - policies made by administrative agencies 

• Open Meetings/Public Records Acts - New Mexico sunshine laws which insure transparency 

• Probate Judge, County - an elected official required to hold court overseeing matters of 

estates and wills 

• Public Trust - the trust placed in one elected to public office 

• Sheriff, County - an elected official responsible for preserving the peace 

• Stewardship - a responsibility to take care of something one does not wholly own 

• Treasurer, County - an elected office responsible for keeping account of all county funds received 

and disbursed, and serving as ex officio county tax collector 

• Voter Convenience Centers - up to 10 combined precincts created within the County to offer 

greater access to voting 
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Map of NM Counties 

 
We hope this book is useful to you in the performance of your job duties as a county elected 
official.  If we may assist you in any way, please feel free to reach out to the NM EDGE County 
College (575 646 0314), New Mexico Cooperative Extension Service (575 646 3015), and to New 
Mexico Association of Counties (505 983 2101). 
 
We strive to continuously improve, and welcome your suggestions.  You may contact NM EDGE 
County College at NMEDGE@NMSU.EDU.  Best wishes for every success as a Public Servant in 
the great State of New Mexico! 

mailto:NMEDGE@NMSU.EDU


  

 
 
 
 

 
 
 

  



  

The NM EDGE 
County College  

A Collaborative Program of 
NM Cooperative Extension Service & NM Association of Counties 

 
 
 
 

Visit our website at NMEDGE.NMSU.EDU 
Contact us at NMEDGE@NMSU.EDU 

 
 

 
 
 
 

This book is intended as a general guide. 
Consult your County Attorney for matters specific to your County 

or to the duties of your office. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

New Mexico State University is an equal opportunity/affirmative action employer and educator. 
NMSU and the U.S. Department of Agriculture cooperating. 
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